
CITY OF
MONTPELIER
MONTPELIER,

VERMONT

Agenda for City
Council Meeting

Wednesday, June 9,
2010

07:00 P.M.

 

1) Call to Order by the Mayor

2) 10-139. General Business and Appearances

3) 10-140. Consideration of the Consent Agenda:

a) Consideration of the Minutes from the May 19th, 2010 Regular Meeting.

b) Consideration  of  becoming  the  Liquor  Control  Commission  for  the
purpose of acting on the following:

1. Request to Cater Malt and Vinous Beverages & Spirituous Liquors.

A. The Black Door Bistro-6/24/10-Wood Art Gallery

B. New England  Culinary  Institute-6/6/10-Ratification  of  poll
vote-Hopkins House at National Life

C. New England  Culinary  Institute-6/14/10-Hopkins                 
House at National Life

2. Outside Consumption Permit

A. McGillicudy’s Irish Pub-7/3/10-Langdon Street



B. Langdon Street Café-7/3/10-Langdon Street

c) Receipt of Monthly Budget Report from the Finance Director

d) North Street Retaining Wall Reconstruction Bid Results.

e) Street Closures for Independence Celebration on July 3rd:

A. State Street—between Governor Davis and Bailey  Avenue:  Closed
from 12:30 p.m. until 10:30 p.m.  for  vendors and parade.  Note: 
Access  to  Department  of       Motor  Vehicles  will  be  re-routed
through state parking lots.

B. Main  Street  -between  the  Roundabout  and  State  Street:    Closed
from 6 p.m. until approximately 7:45 p.m. for the  Montpelier Mile
Road  race  followed by  the  parade.    Note:    No parking  on  State
Street between 5 p.m. and 8 p.m.  Vehicles remaining on street will
be towed.

C. Langdon  Street-    Closed  from  3:00  p.m.  to  1:00  a.m.  for  
McGillicuddy’s and Langdon street Café Street parties.

D. 60 State Street Parking Lot:  Closed from 3:00 p.m. to 1:00 a.m. for
Julio’s Cantina Street Party.

E. The Meadow Area:  Closed from 4:30 p.m. to 6:30 p.m. for parade
staging area.  All resident vehicles must be removed from the street. 
Letters will be sent to property owners of  record.

F. School Street - between St. Paul and Main Streets:  Closed from 4:30
to 7:45 p.m. for parade staging area.  All vehicles must be removed
from the Street.

4) 10-141.    Consideration of a request from James Nagle, 133 Towne Hill Road
for  a noise variance on June 12, 2010, 6 to 10 p.m.  Neighbors within 250 feet
have been notified and council has been provided with a copy of the letter and
names and addresses of those so notified. Recommend approval of request.

5) 10-142.    Consideration of a request from Susan Calza, Breck Campbell, and 



Lawrence Houston, residents of First Avenue for a partial street closure of First
Avenue on Saturday, June 19th from 1:00 p.m. to 7:00 p.m.  A  copy of the
letter  notifying  the  neighbors  on  First  Avenue,  Hubbard  Street,  Tremont
Street;, East State Street and Guernsey Avenue has been provided to council. 
Council has also been provided with a copy of the Police Chief, Fire Chief and
Public  Works  indication  of  approval  with             certain  requirements.
Recommend approval of request.

6) 10-143 First Reading of Proposed Ordinances Concerning Berlin Pond. City
Attorney Paul Giuliani has recommended two ordinance amendments relating
to use of Berlin Pond.  The amendments were discussed at the May 26, 2010
meeting.    The  City  Council  voted  unanimously  to  proceed  with  the  public
hearing process for adoption.  Correspondence from Paul Giuliani and copies
of the proposed amendments are enclosed.

Recommendation: Conduct the First Reading on both amendments; warn the
second reading for June 23rd

7) 10-144 Consideration of Transfer of $182,000 from general fund to the Capital
Fund.  Staff has identified projected operations budget savings due, primarily,
to the mild winter weather.

Recommendation: Transfer $182,000 from the general fund to the capital fund
for use on specific projects as outlined.

d) North Street Retaining Wall Reconstruction Bid Results.

7) 10-144 Consideration of Transfer of $182,000 from general fund to the Capital
Fund.  Staff has identified projected operations budget savings due, primarily,
to the mild winter weather.

Recommendation: Transfer $182,000 from the general fund to the capital fund
for use on specific projects as outlined.

8) 10-145 Discussion of City Councils goals, priorities and objectives for 2010-11.
On April 5, 2010 the Council conducted a workshop to discuss goals, priorities
and objectives for the upcoming year.  At that meeting an outline of key issues
was developed.  The outline is enclosed.

Recommendation:  Complete  discussion,  adopt  final  version  or  provide
direction to staff.



9) 10-146 Council Reports

9) 10-146 Council Reports

10) 10-147. Mayor’s Report

11) 10-148. Report by the City Clerk-Treasurer

11) 10-148. Report by the City Clerk-Treasurer

12) 10-149. Status Reports by the City Manager

12) 10-149. Status Reports by the City Manager

13) 10-150. Agenda Reports by the City Manager  Discussion of summer meeting
schedule  Update  on  collective  bargaining  with  the  police  union.    Possible
executive session under 1 VSA 313 (a) (1) where premature public knowledge
would clearly place the city at a substantial disadvantage.

13) 10-150. Agenda Reports by the City Manager  Discussion of summer meeting
schedule  Update  on  collective  bargaining  with  the  police  union.    Possible
executive session under 1 VSA 313 (a) (1) where premature public knowledge
would clearly place the city at a substantial disadvantage.

Adjournment



 
CITY OF MONTPELIER 

MONTPELIER, VERMONT 
 

                                      Additional Agenda Item 
 

City Council Chambers, City Hall 
Wednesday, June 9, 2010 

7:00 P.M. 
 
 

 
 

1)  Consideration of approval of a contract with DuBois & King for       $240,640  
to perform “local share” consultant services connected with the Army Corps of 
Engineers Flood Mitigation Study.   Funds have been allocated in the city’s capital 
plan and costs are being shared equally with the State of Vermont.   Copies of the 
proposed agreement were sent to the City Council on Monday. 
 

 
Recommendation: Authorize the City Manager to sign the contract (and any related 
documents) as presented. 
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City of Montpelier 
Department of Public Works 

Memorandum 
 
To:   William Fraser, City Manager 
   
From:   Thomas McArdle, Assistant Director 
 
Date:     June 4, 2010  
 
Subject:  North Street Retaining Wall Reconstruction 
   Construction Bid Results   
   Recommendation of Contract Award 

 
  
 This is to inform you and the City Council that competitive sealed bids for the above referenced 
contract were opened on Thursday, June 3rd at 10:00 am.   A total of six bids were received, opened and 
accepted.  A tabulation of the bids is attached, showing the following result: 
 

1) Hebert Excavation, Inc  = $158,820.00 
2) J.P. Sicard   = $158,850.00 
3) Capital Earthmoving  = $177,587.00 
4) Engineers, Inc.   = $191,580.00 
5) G.W. Tatro   = $196,604.00 
6) Kingsbury Companies  = $199,440.00 
 

The budget for this project was approximately $110,000.   This includes a Vtrans approved Town Highway 
Structures grant in the amount of $84,408 and the remainder of $25,592 will be from the Capital 
Improvement Program (retaining wall bond authorization).   This leaves a difference of about $48,000 of 
additional funds needed to award the contract representing a total of $74,412 of required local funds.  (The 
cost for professional engineering services for this project is being paid for from the CIP “project 
management” account.) 
 
The low bid is about 69% more than our original cost estimate ($93,787) and approximately 32% greater 
than the engineer’s estimate ($120,000).   We attribute the construction cost increase to the following 
possible causes which were not fully anticipated in our grant application cost estimate: 
 

- Asbestos coating discovered on the existing metal bin wall requires specialized handling and 
proper disposal in accordance with the VT Dept of Health rules & regulations 

- Construction of an adjacent temporary detour (one-way road) conditions to provide emergency 
services access to upper North St. & E. Montpelier. 

- Determination that the existing water main will require temporary support due to a conflict with the 
extent of excavation.   

- Soil analysis revealed poor load bearing quality necessitating the construction of a cast in-place 
footing to support the segmental wall. 

- Assumed added cost due to limited work area and staging in close proximity to adjacent house. 
- Seasonal bidding atmosphere possibly affecting the number of contractors still seeking summer 

projects.  
 
It is our opinion that the low bid is a reasonable price given the circumstances and considering the number 
of bids received and closeness between the two low bids received.  We would not expect that a price 
difference would result from re-bidding the project.  As a retaining wall project which already incorporates 
the most economical retaining system known to be available, there is no aspect or component of the 
project that could be cut or eliminated to save significant costs.   
 
In view of the higher than anticipated low bid received, we are now seeking re-consideration of the state 
grant award amount through an amendment application.  A Town Highway Structures Grant typically 
allows up to 90% of the construction cost which was the intent at the time of the grant application.  We 
should learn relatively soon whether there are additional funds available to apply for.   
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The retaining wall bond in the amount of $415,000 was intended to fund three wall projects; Nelson St, Hill 
St & North St.  Unfortunately, the final cost of the Nelson St wall was 8% more than anticipated leaving a 
balance of $57,331 for the other walls.   
 
We have tentatively earmarked an additional $90,000 from the projected savings from the operating 
budget for FY10 to be applied to the retaining wall bonds due to the increased costs associated with the 
Nelson Street and North Street retaining walls and to provide some funding to address the Hill Street 
retaining wall.  This will be our contingency if the state grant award cannot be amended. 
 
After review of the bids submitted, we recommend that the contract be awarded to Hebert 
Excavating, Inc. of Williamstown , VT, in the amount of $158,820.00 provided the City Manager is 
satisfied that sufficient funds are available and committed to the project.  We request that you seek 
Council authorization on the next available Consent Agenda to execute this contract, suggested wording 
as follows: 
 

To accept the low bid submitted by Hebert Excavating of Williamstown, Vermont, for the contract to 
reconstruct the North Street retaining wall located at the intersection of Hillhead Street and authorize 
the City Manager to sign the contract agreement in the amount of $158,820.00, and other contract 
documents.  Said authorization is subject to the availability of sufficient funds as confirmed 
by the City Manager and the Finance Director.   

 
If you would like to review any of the specifications or bids received, please feel free to contact us.  
 
 
Attachment 
C:  Todd Law, Director of Public Works 
  Sandy Gallup, Finance Director 
  Charlotte Hoyt, City Clerk 
  Mike Garand, Streets Supervisor 

 
 
 
 
 
 
 
 
 
 



















 
       CITY OF MONTPELIER 
     MONTPELIER, VERMONT 
 
            Agenda for City Council Meeting 
                                                    City Council Chambers, City Hall 
                                                          Wednesday, June 9, 2010 
                                                                       7:00 P.M. 
 
 
 

1)      Call to Order by the Mayor 
 

2)     10-139. General Business and Appearances 
 

3)     10-140. Consideration of the Consent Agenda: 
 

a) Consideration of the Minutes from the May 19th, 2010 Regular 
Meeting.  

 
b) Consideration of becoming the Liquor Control Commission for the 

purpose of acting on the following: 
 

1. Request to Cater Malt and Vinous Beverages & Spirituous 
Liquors. 
A. The Black Door Bistro-6/24/10-Wood Art Gallery  
B. New England Culinary Institute-6/6/10-Ratification of poll 

vote-Hopkins House at National Life  
C. New England Culinary Institute-6/14/10-Hopkins            

House at National Life  
 

2. Outside Consumption Permit 
A. McGillicudy’s Irish Pub-7/3/10-Langdon Street  
B. Langdon Street Café-7/3/10-Langdon Street  

 
c)  Receipt of Monthly Budget Report from the Finance Director  
 
d)  North Street Retaining Wall Reconstruction Bid Results.  
 
e)  Street Closures for Independence Celebration on July 3rd: 



                                      A.      State Street—between Governor Davis and Bailey             
                                               Avenue:  Closed from 12:30 p.m. until 10:30 p.m.  for         
                                                vendors and parade.  Note:  Access to Department of        
                                               Motor Vehicles will be re-routed through state parking lots. 
 
                                      B.     Main Street -between the Roundabout and State Street:      
                                               Closed from 6 p.m. until approximately 7:45 p.m. for the    
                                               Montpelier Mile Road race followed by the parade.  Note:   
                                               No parking on State Street between 5 p.m. and 8 p.m.         
                                               Vehicles remaining on street will be towed.   

 
                                      C.     Langdon Street-  Closed from 3:00 p.m. to 1:00 a.m. for    
                                               McGillicuddy’s and Langdon street Café Street parties. 

 
                                      D.    60 State Street Parking Lot:  Closed from 3:00 p.m. to       
                                              1:00 a.m. for Julio’s Cantina Street Party. 

 
                                           E.    The Meadow Area:  Closed from 4:30 p.m. to 6:30 p.m. for 
                                                   parade staging area.  All resident vehicles must be removed  
                                                   from the street.  Letters will be sent to property owners of   
                                                   record. 

 
                                            F.    School Street – between St. Paul and Main Streets:  Closed 
                                                   from 4:30 to 7:45 p.m. for parade staging area.  All vehicles  
                                                   must be removed from the Street.   

 
 

4) 10-141.     Consideration of a request from James Nagle, 133 Towne Hill Road for  
                      a noise variance on June 12, 2010, 6 to 10 p.m.  Neighbors within 250    
                     feet have been notified and council has been provided with a copy of the 
                     letter and names and addresses of those so notified.   
 
  Recommend approval of request. 

  
5) 10-142.     Consideration of a request from Susan Calza, Breck Campbell, and         

                     Lawrence Houston, residents of First Avenue for a partial street closure  
                     of First Avenue on Saturday, June 19th from 1:00 p.m. to 7:00 p.m.  A      
                     copy of the letter notifying the neighbors on First Avenue, Hubbard       
                     Street, Tremont Street;, East State Street and Guernsey Avenue has been 
                     provided to council.  Council has also been provided with a copy of the  
                     Police Chief, Fire Chief and Public Works indication of approval with     



                     certain requirements.   
 
  Recommend approval of request. 

 
6) 10-143 First Reading of Proposed Ordinances Concerning Berlin Pond. 
 

               City Attorney Paul Giuliani has recommended two ordinance                   
               amendments relating to use of Berlin Pond.  The amendments were         
               discussed at the May 26, 2010 meeting.  The City Council voted                
               unanimously to proceed with the public hearing process for adoption.      
               Correspondence from Paul Giuliani and copies of the proposed               
               amendments are enclosed.  

 
Recommendation:  Conduct the First Reading on both amendments; warn the 
second reading for June 23rd 

 
7) 10-144 Consideration of Transfer of $182,000 from general fund to the Capital   

                     Fund.  
 

                Staff has identified projected operations budget savings due, primarily, to 
                the mild winter weather.      
 
      Recommendation:  Transfer $182,000 from the general fund to the capital fund 
      for use on specific projects as outlined.   

 
 

8) 10-145 Discussion of City Councils goals, priorities and objectives for 2010-11. 
 

                On April 5, 2010 the Council conducted a workshop to discuss goals,      
                priorities and objectives for the upcoming year.  At that meeting an         
                outline of key issues was developed.  The outline is enclosed.  
 
      Recommendation:  Complete discussion, adopt final version or provide            
      direction to staff.  

 
9) 10-146 Council Reports 

 
10) 10-147. Mayor’s Report 

 
11) 10-148. Report by the City Clerk-Treasurer 

  



12) 10-149. Status Reports by the City Manager 
 

13) 10-150. Agenda Reports by the City Manager 
 

Discussion of summer meeting schedule 
 

Update on collective bargaining with the police union.  Possible executive session 
under 1 VSA 313 (a) (1) where premature public knowledge would clearly place the 
city at a substantial disadvantage. 

 
   Adjournment                                                    
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                     certain requirements.   
 
  Recommend approval of request. 
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                                          CITY OF MONTPELIER
                                        MONTPELIER, VERMONT

                                        Agenda for City Council Meeting
                                                    City Council Chambers, City Hall
                                                          Wednesday, June 9, 2010
                                                                       7:00 P.M.

1)              Call to Order by the Mayor

2)     10-139.  General Business and Appearances

3)     10-140.  Consideration of the Consent Agenda:

a) Consideration of the Minutes from the May 19th, 2010 Regular Meeting. 

b) Consideration of becoming the Liquor Control Commission for the purpose of acting on the following:

1. Request to Cater Malt and Vinous Beverages & Spirituous Liquors.
A. The Black Door Bistro-6/24/10-Wood Art Gallery
B. New England Culinary Institute-6/6/10-Ratification of poll vote-Hopkins House at National Life
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A. McGillicudy’s Irish Pub-7/3/10-Langdon Street
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c)  Receipt of Monthly Budget Report from the Finance Director 

d)  North Street Retaining Wall Reconstruction Bid Results. 

e)  Street Closures for Independence Celebration on July 3rd:
                                      A.      State Street—between Governor Davis and Bailey                                                            
Avenue:  Closed from 12:30 p.m. until 10:30 p.m.  for                                                         vendors and parade.  Note:  
Access to Department of                                                       Motor Vehicles will be re-routed through state parking lots.

                                      B.     Main Street -between the Roundabout and State Street:                                                     
Closed from 6 p.m. until approximately 7:45 p.m. for the                                                   Montpelier Mile Road race 
followed by the parade.  Note:                                                  No parking on State Street between 5 p.m. and 8 p.m.                                                        
Vehicles remaining on street will be towed.  

                                      C.     Langdon Street-  Closed from 3:00 p.m. to 1:00 a.m. for                                                   
McGillicuddy’s and Langdon street Café Street parties.

                                      D.    60 State Street Parking Lot:  Closed from 3:00 p.m. to                                                     1:00 
a.m. for Julio’s Cantina Street Party.

                                           E.    The Meadow Area:  Closed from 4:30 p.m. to 6:30 p.m. for                                                    
parade staging area.  All resident vehicles must be removed                                                     from the street.  Letters will 
be sent to property owners of                                                      record.



                                            F.    School Street – between St. Paul and Main Streets:  Closed                                                    
from 4:30 to 7:45 p.m. for parade staging area.  All vehicles                                                     must be removed from the 
Street.  

4) 10-141.     Consideration of a request from James Nagle, 133 Towne Hill Road for                        a noise variance on 
June 12, 2010, 6 to 10 p.m.  Neighbors within 250                         feet have been notified and council has been provided 
with a copy of the                      letter and names and addresses of those so notified.  

		  Recommend approval of request.
	
5) 10-142.     Consideration of a request from Susan Calza, Breck Campbell, and                              Lawrence Houston, 
residents of First Avenue for a partial street closure                       of First Avenue on Saturday, June 19th from 1:00 p.m. 
to 7:00 p.m.  A                           copy of the letter notifying the neighbors on First Avenue, Hubbard                            
Street, Tremont Street;, East State Street and Guernsey Avenue has been                      provided to council.  Council has 
also been provided with a copy of the                       Police Chief, Fire Chief and Public Works indication of approval 
with                          certain requirements.  

		  Recommend approval of request.

6) 10-143	First Reading of Proposed Ordinances Concerning Berlin Pond.

               City Attorney Paul Giuliani has recommended two ordinance                                  amendments relating to use 
of Berlin Pond.  The amendments were                        discussed at the May 26, 2010 meeting.  The City Council voted                               
unanimously to proceed with the public hearing process for adoption.                     Correspondence from Paul Giuliani 
and copies of the proposed                              amendments are enclosed. 

Recommendation:  Conduct the First Reading on both amendments; warn the second reading for June 23rd

7) 10-144	Consideration of Transfer of $182,000 from general fund to the Capital                        Fund. 

                Staff has identified projected operations budget savings due, primarily, to                 the mild winter weather.     


      Recommendation:  Transfer $182,000 from the general fund to the capital fund       for use on specific projects as 
outlined.  

8) 10-145	Discussion of City Councils goals, priorities and objectives for 2010-11.

                On April 5, 2010 the Council conducted a workshop to discuss goals,                      priorities and objectives for 
the upcoming year.  At that meeting an                         outline of key issues was developed.  The outline is enclosed. 

      Recommendation:  Complete discussion, adopt final version or provide                  direction to staff.	

9) 10-146	Council Reports

10) 10-147.	 Mayor’s Report

11) 10-148.	 Report by the City Clerk-Treasurer
	
12) 10-149.	 Status Reports by the City Manager

13) 10-150.	 Agenda Reports by the City Manager



Discussion of summer meeting schedule

Update on collective bargaining with the police union.  Possible executive session under 1 VSA 313 (a) (1) where 
premature public knowledge would clearly place the city at a substantial disadvantage.

			   Adjournment                                                   



CITY COUNCIL MEETING  SPECIAL MEETING  MAY 19, 2010 
 
 

On Wednesday evening, May 19, 2010, the City Council Members met in the Council 
Chamber for the purpose of acting as the Board of Health. 

 
Present:  Mayor Hooper; Council Members Sherman, Weiss, Hooper, Golonka and 
Sheridan; also City Manager Fraser and Attorney Steven Stitzel.  Council Member 
Jarvis had recused herself from participating as the law firm she works for represents 
Mr. Hammer and Vermont Compost Company.  
 
 
Call to Order by Mayor: 
 
Mayor Hooper called the workshop portion of the meeting to order shortly after 6:30 
P.M.   She explained to member of the viewing public that the Montpelier City 
Council will convene as the local Board of Health at 7:00 P.M.  The city attorney is 
going to review the conduct and procedures for the hearing 
 
Attorney Steve Stitzel said he looks at this session they are having right now as 
somewhat in the nature of a deliberative process for the Council to understand exactly 
what is expected of them in this proceeding and how to conduct the proceeding in 
accordance with the requirements of state law.  Typically, this sort of session would 
occur not in an open public forum.  He has reviewed with the City Manager the 
substance of what he wants to share with the Council and he does not see that it 
would compromise the city’s interest or the ability of this Board to act in accordance 
with law by having this in open session.  He said this only to point out to Council 
Members that it would not be appropriate in this portion of the proceeding to be 
entertaining questions or comments from members of the public.  This really is a 
session being conducted very much as if we are the only people in the room. 
 
He prepared about 10 days ago what he identified as a pre-hearing notice, which the 
Council approved a week ago, and this has since been sent to the parties in this 
proceeding for their review.  The pre-hearing notice really sets out and defines the 
parameters in which the Council acting as a Board of Health tonight needs to conduct 
the proceeding and to expand beyond what is in the pre-hearing notice – one, as a 
matter of law, moves beyond what is the jurisdiction of the Board of Health in this 
particular matter, but also it becomes a matter of fundamental fairness to the 
participants who received this pre-hearing notice.  They were provided this for the 
purpose of enabling them to prepare for and address the specific issues in the pre-
hearing notice.  They would have the reasonable expectation that issues beyond those 
identified in the pre-hearing notice would not be something that would be open to 
discussion and could reasonably claim that if the Council were to open the  
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proceeding more broadly that they are being prejudiced and that they would be 
entitled to have a continuation of the hearing and come back at another night, if 
necessary, to be prepared to respond fully and completely to what is presented that 
was beyond the scope of the pre-hearing notice. 
 
The next thing he wanted to say is that even though this will be conducted in the 
open with the public present it is in the nature of a contested case proceeding under 
state law.  The statute is clear.  He mentioned in the pre-hearing notice on the second 
page that the Council will conduct it in accordance with the requirements of 18 V.S.A.  
§ 128(a), and that is a statutory reference that ties into the Vermont State 
Administrative Procedures Act which sets up rules for the conduct of what are called 
contested cases.  A contested case is a proceeding in which a governmental body, in 
this case the Board of Health or the City Council sitting as the Board of Health, has a 
statute, law, ordinance or rule that is being applied to a specific set of facts in a 
specific instance.  The role of the Council in a contested case proceeding is to hear 
evidence that is relevant on the issue or issues that are before the Council.  After 
hearing the evidence to deliberate on the evidence presented, apply the legal standards 
to the evidence presented and then render a written decision. 
 
The purpose of the hearing tonight is to hear that evidence that is relevant to the legal 
issue that is before the City Council.  Under the Administrative Procedures Act it says 
in general the rules of evidence as applied in the courts of the state of Vermont are 
applicable.  Nonetheless the law contemplates that there is more informality in this 
type of hearing conducted before a lay body as opposed to something that occurs in a 
court of law.  But it is appropriate to keep in mind with that as a standard that this 
Council is really sitting as judge and jury on the matter that is before it tonight, and 
there is an expectation, a requirement under the state statute, that you are going to 
afford the parties that appear before you the same fairness, constitutional fairness and 
the same compliance with legal requirements in applicable statutes, that these 
participants would be afforded were they in a court of law.  There is a certain 
strictness that needs to be observed even in the context of this being a more relaxed 
proceeding before a lay board.   
 
The critical issue that the Council is looking into at this time, as he identified in the 
memorandum he sent, is whether or not there is evidence at this time to suggest to 
the Council that there may be a public health hazard or public health risk occurring 
with this particular property.  If it concludes that there is some evidence of that, there 
is a more formal proceeding that the Council would need to initiate, so this is very 
much preliminary and investigatory in terms of the process.  He didn’t put it in his 
memo, which was an oversight, but handed out to each of them tonight a copy of the 
definition of “public health hazard” as it appears in the state statute.  This is 
photocopied out of the applicable state statute which is in Title 18.  He wants to go 
over the definition because this really defines the scope of the evidence that the  
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Council needs to be looking for as people provide testimony for the Council tonight.  
Public health hazard means potential harm to the public health by virtue of any 
condition or any biological, chemical, or physical agent.  Here is the key part.  In 
determining whether a health hazard is public or private, the Commissioner (this 
definition is written in a section of the statute that applies to the Commissioner of 
Health and the same definition is then included in the provisions that apply to a local 
Board of Health).   
 
The Commissioner shall consider at least the following factors: 

(A) the number of persons at risk; 

(B) the characteristics of the person or persons at risk; 

(C) the characteristics of the condition or agent which is the source of      
potential harm;                                                                                                        

(D) the availability of private remedies; 

(E)      the geographical area and characteristics thereof where the 
condition or agent which is the source of the potential harm or the 
receptors exist; 

(F)       department policy as established by rule or agency procedure. 
 

The first five items he read are the key items that the Council needs to focus on in its 
receipt of evidence tonight and in its questioning of the people who offer testimony 
so that when the Council having heard all the evidence deliberates on what it hears 
tonight it is able to formulate answers to these various questions.  You want to keep 
focused on that as you listen to the testimony this evening.   
 
He outlined in the pre-hearing notice an order of testimony to be offered to the 
Council tonight, which appeared on the second page.  He would look at in terms of 
the initiation of this matter before the City Council is an action taken by the Health 
Officer for the city in entering into an agreement with Vermont Compost regarding 
certain operations that are occurring at the Vermont Compost facility in Montpelier.  
He pointed out in his memo to the Council that under state law health officers are 
encouraged to work cooperatively with persons who may be contributing to the 
creation of a public health hazard or public health risk, and wherever possible seek 
some corrective actions that may prevent something from becoming a public health 
hazard or risk, or even if it is a public health hazard or risk that would abate it short of 
requiring the initiation of formal health order proceedings or proceedings in court to 
obtain compliance.   
 
He looks at the agreement that was entered into with the Health Officer as being 
authorized under that statutory provision and being a major consistent with that 
statutory provision.  That said, at least one neighboring property owner in an e-mail to 
the City Council does not believe that the agreement is adequate to address the  
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situation currently existing on the property.  Tonight they will hear evidence about 
what exists on the property, what impact that agreement is having on what exists, and  
whether there are still problems that need to be addressed and how they might best be 
addressed.   
 
He has ordered things in a way that first the Council would hear from the Health 
Officer as to exactly what the Health Officer has done, and then next hear from 
Vermont Compost regarding what they have done in connection with the agreement, 
and then from the neighboring property owners.  Everyone presenting evidence 
testimony to the Council tonight needs to be sworn in.  This will be sworn testimony 
to the Council.  He is able to administer an oath and he will do that with those 
persons who are going to provide testimony at one time so it is more orderly.   
 
Documents that are submitted to the Council, while in court they would refer to them 
as exhibits, they don’t need to engage in that degree of formality but it is important 
that we keep track of all documents that are submitted to the Council so that we have 
a complete stack and the parties can be assured they can have a copy of everything the 
Council is considering in making its decision on this.  At the end of the day the key to 
keep in mind is that the Council will have received information on the matter before it 
in the form of testimony and in the form of documents that are provided to the 
Council in this proceeding.   
 
All participants in this proceeding, principally the neighboring property owners and 
Vermont Compost, need to have had an opportunity to hear all of that testimony and 
respond.  They need to be assured they have copies of everything that the Council has 
before it for consideration so when a decision is rendered by the Council it will refer 
to only information that was provided the Council at this hearing tonight.  
Consequently, they can know there were no surprises and nothing going on behind 
the scenes and that they had a full and complete opportunity to address the issues that 
were raised and any of the evidence presented. 
 
There has been a request to the Council that it conduct a site visit.  It is always within 
the discretion of a body, in this case the Council or a judge to decide whether a site 
visit is necessary or not.  It is not a requirement that because one participant in the 
proceeding requests a site visit that the Council has to conduct a site visit.  Frequently, 
what occurs in court proceedings is that a judge will defer to the end of the hearing to 
decide whether in the judge’s mind it would be helpful to have a site visit based on the 
information that was presented.  In cases of multi day hearings a judge may conclude 
at the end of the first day that they will have a site visit in mid stream.  At least tonight 
the Council does not need to decide at the outset whether they are going to have a site 
visit or not but wait and see what the evidence provides them.   
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Finally, the Council has before it a motion challenging the authority of the Council to 
conduct this proceeding in the first place and claiming it has no authority or 
jurisdiction over this matter at this point because the Health Officer has not issued a  
notice of intent to seek a Health Order starting what would be a formal health order 
proceeding.  In this type of proceeding he recommends that as to legal objections to 
the proceeding that the Council note the objections but otherwise generally proceed 
with the taking of evidence and then when the Council renders a decision it needs to 
address procedural or jurisdictional questions and the Council has the ability at the 
conclusion of this to say they really had no authority to be doing this in the first place 
and that is their decision.  It is clear that an objection has been made.  It is properly 
before the Council.  It is preserved even though the parties show up and present 
evidence and the Council proceeds with the taking of evidence, that that does not 
mean that the Council does not have an obligation to give full and fair consideration 
to those legal issues and address them in any final decision. 
 
At the end of tonight’s hearing hopefully they will have received all of the evidence.  
The Council will have to decide whether they want to take a site visit or not if they 
defer to the end of the hearing.  If the decision is that you will take a site visit, then 
that will be arranged.  Typically, that should be scheduled at a time when all of the 
parties can be present at the site.  The site visit is not for the purpose of hearing any 
testimony or comment.  It is solely for the purpose of the Council being able to see 
physically where things are to put the evidence in a better context in some instances.  
Specifically, in this case he knows there have been photographs that the Council has 
seen previously about different things, but the parties may want a site visit so they get 
some physical sense on the ground of the proximity of this activity.  But it is for the 
Council to decide whether it will need that site specific information.  The key is that 
everyone needs to be present so that everyone participating can be there and see what 
the Council sees when the Council sees it, but it is not for the purpose of taking 
evidence.  After the site visit the Council would then be able to deliberate on this 
matter.  When the Council gets together to deliberate it does not need to do that at a 
public meeting subject to the Vermont Open Meeting Law.  The deliberations of a 
public body in a quasi judicial proceeding, which is what this is characterized as, a 
contested case under state law, are not subject to the Vermont Open Meeting Law so 
they don’t need to publicly announce when they are deliberating but simply schedule 
it among themselves and then ultimately prepare a written decision that will be 
released publicly when they reach that decision.  They do not need to come back into 
an open meeting to issue the decision.  They simply need the consensus of the 
Council or a majority of the Council members, to concur on a particular result and 
then the decision can be issued without coming back into an open session. 
 
In deliberations they only may have present Members of the Council, legal counsel if 
they want legal counsel present, and then clerical assistance if there is someone who is 
going to be responsible for drafting a decision other than Council Members.  No one  
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else can be present in a deliberative session if you conduct it in private.  That would 
include the City Manager and the Health Officer and the parties to the proceeding.  It  
would be conducted with everyone excluded so that it is clear there is no additional 
information being presented during the deliberative session.   
 
After the decision is issued, depending upon what the decision is, there is a right to 
appeal that decision to the State Board of Health.   
 
Health Officer Schneider said he had a question. 
 
Attorney Stitzel told the Chief he may not ask a question. 
 
Health Officer Schneider said it is a point of order for his role as Health Officer. 
 
Attorney Stitzel said it wasn’t appropriate.  He had to object because if there is a 
comment from one individual then it opens it up to others. 
 
Health Officer Schneider said the statute defines him as the guardian of the local 
health ordinance so he has to know if he is excluded as part of the local Health Board 
from participating in the process other than giving evidence. 
 
Attorney Stitzel said he is.  He said that was what he wanted to review in terms of the 
process before the Council. 
 
Council Member Sherman asked if they were only talking about events after February 
5, 2010. 
 
Attorney Stitzel said the issue before the Council is whether right now there exists a 
condition on the property that presents a public health hazard.  The relief that is 
available to a Board of Health in the context of a health order is what he would call all 
prospective or corrective relief.  There is not ability under this particular statute for 
the Council to go backward and assess some sort of penalties, fines or sanctions for 
conditions that may have existed previously.  The real issue is what currently exists.  
Does that give the Council reason to suspect there may be a public health hazard and 
then pursue the formal health order process to address that, or if it concludes that 
such conditions do not exist then there is nothing further for the Council to do in the 
matter.  That is why looking backward doesn’t give the Council any information that 
helps the Council to address whether today there is a public health hazard. 
 
Council Member Sherman said they are only talking about today. 
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Attorney Stitzel replied that is correct, currently.  He would put this in the context of 
situations that he has been involved in where individuals are maintaining unsanitary 
conditions on their property and attracting rodents and a health officer issues a notice  
of intent to issue a health order.  Following the issuance of that but before the hearing 
before the City Council or Select Board the property owner says he gets it and the 
whole property is cleaned up so when it comes before the Council the property owner 
says here is the condition of the property today.  Then the Council asks the Health 
Officer if that is correct and is this an accurate depiction of what is there today.  Has 
the health hazard been addressed?  Yes, it has.  The corrective action that has been 
taken has eliminated that so there is no reason for the Council to issue a health order 
at this point. 
 
Council Member Golonka asked during testimony if it is appropriate for Council 
Members to ask questions or should they wait for the end. 
 
Attorney Stitzel said what he would suggest as an order of questioning is that first the 
individual who is providing testimony that they provide the testimony they are going 
to provide.  Secondly, a participant in the proceeding, and there are only three people 
who are participants in this proceeding tonight, that they be offered an opportunity to 
ask any questions in the nature of clarification of the information that has been 
presented by that individual.  In this type of proceeding it is generally not considered 
productive for there to be formal cross examination of witnesses.  If one party has 
questions of the other party it is more that they ask a question of the Council saying  
they would like to hear from this witnesses about this and this instead of a direct 
question.  After those questions are asked it is appropriate for the Council to ask any 
questions it then has remaining about the matter.  If the Council has questions, then 
after they have asked their questions it is appropriate to ask the parties if they have 
any follow up questions based on the information that was elicited from the Council’s 
questions.  Generally, in this type of proceeding there are not formal objections to 
testimony that is being offered.  The one exception that is fairly common is if the 
testimony of a particular witness begins to go outside the parameters of what appear 
to be the focus of the proceeding.  If somebody does get outside the parameters of 
the hearing, then it is appropriate to hold things on course. 
 
Mayor Hooper asked Attorney Stitzel to describe his role. 
 
Attorney Stitzel said his role is to advise her as Mayor and Chair of the proceeding so 
she is the one who is responsible for controlling what is occurring publicly.  If there 
are issues raised or questions asked more of a procedural nature, not of an evidentiary 
nature, he is here to assist the Mayor and the Council in addressing those.  He is not 
here to ask questions or act as some sort of inquisitor on behalf of the Council.  He 
will not be asking substantive questions of any witness.  If it appears that some 
important area about which the Council should have evidence to address what it  



CITY COUNCIL MEETING Page 8 of 36    MAY 19, 2010 

 
needs to decide he might suggest to the Council that it may want to ask some 
additional questions on a particular matter, but it would be for the Council to decide 
whether or not to pursue that information.  He would do that only because he has  
been involved in proceedings where a board goes through the evidence, get into 
deliberations and then discover they never followed up to get answers to particular 
matters and then they have to reconvene and continue the hearing to get that 
information.  It is certainly much more efficient if everything can be accomplished in 
one proceeding.   
 
Mayor Hooper explained what the Council has been doing is receiving advice from 
the city’s attorney as to how to conduct a hearing and what the rules of procedure are.  
As noted earlier this is a new process for the Council and they wanted to make sure 
they were doing it correctly.  The City Attorney has advised the Council that this is 
very limited in scope as to what they are hearing this evening.  They are simply 
hearing as to whether or not there is a health hazard existing today that requires the 
Council to take further action.  The question before the Council is do they have 
reason to believe that there is a health hazard.  If there is, then the Council will 
convene as a Board of Health and take the appropriate steps to abate the health 
hazard.  Right now they are going to hear from the City’s Health Officer.  They are 
going to hear from Vermont Compost and from one of the adjacent property owners.   
 
Attorney Stitzel said the people who are the parties to this proceeding at this point are 
Vermont Compost, the Health Officer as an individual who has taken an action, and 
the one neighboring property owner the LaRosas.  The LaRosas and Vermont 
Compost have authority in the presentation of their cases to call witnesses to provide 
testimony in addition to what they are providing.  If Vermont Compost or the 
LaRosas have other persons that they wish to call as witnesses they would be able to 
do that.   
 
Mayor Hooper convened the Montpelier Board of Health hearing on the inquiry 
concerning the Vermont Compost Company’s Main Street facility and whether or not 
there is evidence of a health hazard at that site.  They would like to begin with the 
Health Officer.  She noted that the sixth member of the City Council is Sara Jarvis 
who is a member of the firm which is representing Vermont Compost Company and 
Council Member Jarvis has consistently recused herself from any matter related to 
this.   
 
Mayor Hooper said Attorney Stitzel has referred to the pre hearing notice which lays 
out how the Council is going to proceed.  The City Council has received several  
e-mails, a memo from Daniel Richardson who is representing Vermont Compost 
Company, a copy of the document that was an agreement between the Health Officer 
and Vermont Compost back in February; they have also received the e-mail which  
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was the appeal of Steven LaRosa to that agreement.  There is a meeting notice and 
some additional documents which are a letter, an e-mail and a memo from the 
attorney representing Vermont Compost Company.   
 
Health Officer Schneider was administered the oath by Attorney Stitzel.  
 
Mayor Hooper told Fire Chief Schneider the particular question the Council would 
like to hear from him is a general description of the conditions that the February 
agreement with Vermont Compost Company have attempted to address and what has 
occurred since the execution of the agreement. 
 
Health Officer Gesualdo Schneider said he had to go back to December 2009 when 
complaints started to come in of food waste deposits on the LaRosa property.  This 
was an issue they have dealt with on and off for a period of time prior to that, but it 
became clear after about two weeks of observing the situation that a fair amount of 
the garbage – the definition he is using for “garbage” is from the Vermont Health 
Department Residential Housing Rules.  “Garbage” mean animal, vegetable or other 
organic waste resulting from the handling, preparing, cooking, consumption or 
cultivation of food and containers and cans that have contained food unless such 
containers or cans have been cleaned or prepared for recycling.  It was apparent that 
an amount of food was starting to be deposited back on the LaRosa property, which 
primarily appeared to be by crows, from the operation at Karl Hammer’s Vermont 
Compost Company.   
 
On January 11th it became clear that Mr. Hammer through information received by  
e-mails from Barbara LaRosa that the situation was obviously serious enough and he 
was at the point he was going to have to talk to Mr. Hammer about that also.  He 
stopped feeding the crows at that location.  Then, the LaRosas came to the City 
Council meeting at the same time expressing their concerns.  At that time he decided 
he would reserve time at the February 10th Council meeting to discuss the issue.  On 
January 14th he sent out an e-mail to Karl Hammer and the LaRosas which basically 
told them that at the February 10th meeting he would have to do one of two things, 
which is to ask the City Council to review and if appropriate approve a binding 
contract on Mr. Hammer concerning the impact on the LaRosas, or if he wasn’t 
willing to go into a contract he would go ahead and recommend the issuance of a 
health order that would cause the problem to cease.   
 
He advised specific recommendations for a contract or the health order.  Those 
conditions specifically gave an objective to stop the transport of fresh food waste on 
the LaRosa property, keeping him and the LaRosas informed of any changes in any 
use on his property basically not receiving food waste between November and 
February 1st with the exception of mulching as long as it was well buried immediately, 
and also an exception for feeding of chickens with the fresh food waste if he could  
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construct and maintain a structure that would keep crows from getting to the food 
waste.  He came up with an agreement that met all of the Chief’s requirements so he 
signed the agreement and went forward to the City Council to provide a report of 
what happened.   
 
His basic assessment was that garbage by itself is not a health issue.  The 
accumulation of garbage over a period of time could become a health issue primarily 
through the feeding of either rodents or insects, but garbage by itself is not a health 
issue.   
 
Following the agreement at that time he went up on a regular basis observing the area 
and had observed the area from Christmas on and there was a considerable crow 
population in the area during that time.  Once the changes were made and the new 
feeding facility was put in basically within a week or two there were virtually no crows 
in the area so he gave up regular visits and asked the LaRosas or Mr. Hammer to 
inform him if there was any problems or issues.  He has not heard from either party.  
Last week he sent out an e-mail asking if there was any condition and he has not 
received an answer back from the LaRosas indicating there were continuing problems.  
Mr. Hammer has informed him that he has continued to feed under the shelter not 
taking advantage of the open feeding option after May 1st.   
 
Mayor Hooper said he has not been informed of or observed himself any garbage 
which leads him to believe that as of today there is a foundation for a health hazard. 
 
Health Officer Schneider replied that is true.  He has not observed anything.  He went 
up a couple of times this last week and he has virtually observed no crows in the area. 
 
Mayor Hooper said she noted he was careful in choosing the words by saying that the 
garbage itself is not a health issue but the concern would be the transport or the 
feeding of the garbage by insects or rodents. 
 
Health Officer Schneider said he would compare it with human waste or sewage 
where by itself that is a health risk because human sewage probably contains e-coli 
bacteria.  Garbage, food waste, as defined are themselves not necessarily harmful. 
 
Council Member Golonka said the Chief has indicated he had been notified that the 
feeding of the chickens will continue under the pen even after the May 1st deadline.   
 
Health Officer Schneider replied that was correct. 
 
Council Member Golonka asked if it was the Chief’s intention to monitor that 
continuously.  Is that process going to continue?  Is the process for feeding the 
chickens under the pen as testified by Mr. Schneider intended to continue? 
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Health Officer Schneider said they would have to ask Mr. Hammer whether or not he 
would attempt to use the option of the outside feeding from May 1st to November 1st, 
but at this point he has not taken advantage of it. 
 
Council Member Golonka asked if he does not do it according to the agreement, do 
you intend on monitoring that more frequently. 
 
Health Officer Schneider said he is going to monitor primarily based on any 
complaints.  It is up to the parties to provide him if the situation has changed 
significantly. 
 
Council Member Hooper asked if there was any other vector for creating a health 
issue with that many crows depositing food waste on the LaRosas property. 
 
Health Officer Schneider said as he testified back in February he thinks there is a 
bunch of serious problems that are related to the properties.  He thinks there are 
property issues.  The only specific health issue that was raised was the crows.  There 
was one time when he talked with Mrs. LaRosa about the possibility of rats.  
However, even though they know there are rats at the Hammer facility we know the 
LaRosas do have horses so it would be hard to identify.  She did have one problem 
for a short period of time when she complained about rats getting into some 
containers in her garage area and she changed the containers.  That was when they 
were first involved over two years ago. 
 
Mayor Hooper said as they described earlier before they formally convened this 
hearing this is a matter that is limited to the parties.  They described they would also 
give the two parties involved an opportunity to ask our Health Officer and each other 
questions associated with this.  At this point she would like to turn to representatives 
of Vermont Compost and also to the LaRosas to see if there are any questions they 
would like to ask of our Health Officer.   
 
Dan Richardson, an attorney at Tarrant, Gillies, Merriman & Richardson, said he 
represents Vermont Compost in this matter.  He asked Chief Schneider to review a 
document and identify it. 
 
Health Officer Schneider said the document is Mr. Richardson’s response that 
includes an e-mail he initially sent to him on May 18, 2010. 
 
Attorney Richardson asked if it was fair to say it covers the question of whether there 
had been additional sightings of any further public health problems. 
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Health Officer Schneider replied yes and that he had asked if he had received any 
answer from the LaRosas to indicate whether there was anything going on, and his 
answer to him was back on May 19th was he had not received any communication 
from Steve or Barb LaRosa.   
 
Attorney Richardson said he would like to submit that as an exhibit.  The only other 
question he has for Chief Schneider concerns the report he gave on February 10th to  
the City Council which was recorded in the minutes that were later adopted by City 
Council.  Has he had an opportunity to review those minutes? 
 
Health Officer Schneider replied he did a couple of months ago. 
 
Attorney Richardson asked if the minutes were accurate. 
 
Health Officer Schneider said the minutes seem to be very accurate and complete.   
 
Attorney Richardson asked if he stands by his report that he gave which was reflected 
in the minutes of February 10th to City Council. 
 
Health Officer Schneider said he presumed so.   
 
Mayor Hooper asked Chief Schneider from his observations could he tell the Council 
where he saw food waste being deposited.   
 
Health Officer Schneider said that he would have to turn over specifically to Barb 
LaRosa.  He primarily relied on the fact that she was collecting the information and 
passing it on to him, but the information as she gave it to him was pretty much over 
all of her whole property and around the house area specifically.   
 
Mayor Hooper said his finding garbage was based on the testimony that he received 
from the adjacent property owner the LaRosas, and that was where the garbage was 
noted.  It was not noted in other areas. 
 
Health Officer Schneider said they heard some complaints from a few other areas in 
East Montpelier and occasional individual complaints from other locations.   
 
Mayor Hooper said in fact in addition to the LaRosas the Council did receive 
complaints from others that there was garbage being deposited on their property. 
 
Health Officer Schneider replied yes.   
 
Mayor Hooper asked if he did not observe it himself but was relying on the testimony 
of these individuals. 
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Health Officer Schneider replied that is correct.  He said he was relying specifically on 
what Mrs. LaRosa was telling him about the locations around the house that she 
found and collected garbage each day.   
 
Mayor Hooper said the next party they would like to hear from is the Vermont 
Compost Company.   
 
Attorney Richardson said maybe it is fair for him to make his objection about 
Vermont Compost going first.  They have heard testimony from Chief Schneider.  At 
this point he would note an objection that we have heard from Chief Schneider that 
there is no evidence of any food residuals being moved by crows and deposited on 
neighbors’ property since February.  In the original appeal of the LaRosas that started 
this process there was no allegation that there was any current issue with the food 
residuals being moved?  To put them on at this point is somewhat irregular in a 
judicial proceeding in that someone seeking to challenge what has already been 
established is usually the one with the burden of production in going forward first.  If 
the Council would not choose to move and reorder this hearing as far as testimony is 
concerned, they would simply ask and reserve that they have an opportunity to recall 
witnesses after the LaRosas testify.  If there is information that heretofore has not 
been put out into the public record despite repeated requests they should have an 
opportunity to respond to that and those allegations should they venture beyond what 
they understand to be the scope of this present hearing.  
 
Mayor Hooper said she has the right to authorize that.  Yes, they recognize both the 
contest of the facts and also the right to come back.   
 
Attorney Richardson said this will limit who they are going to call as witnesses.  Joe 
Bulely, Joe Ferris and Rosanna Vestuti will be witnesses for Vermont Compost.   
 
Attorney Stitzel administered the oath to the witnesses for Vermont Compost 
Company.   
 
Attorney Richardson said they have both requested a site visit as well as have 
submitted two memoranda.  One is procedural objections and history they seek on a 
legal basis, and would offer it into the record.  There is also a second memoranda that 
is only offered conditionally if the limited scope of this hearing should go beyond its 
boundaries simply because it does deal with some of the past issues that were initially 
raised in the LaRosas appeal letter that generated this hearing.  They simply prepared 
that as a summary of expected testimony, and they submit it conditionally not to open 
the door to that issue but to have it at the Council’s disposal if that issue arises.   
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Karl Hammer said he has a farm on Main Street and operate a business there called 
the Vermont Compost Company.  He would like to read his own non-legal message 
to the Council and to the neighbors in his community. 
 
Dear Neighbors, 
 
We are here this evening at a special meeting convened by our City Council to discuss 
the concerns that some neighbors have about the health and other effects of our 
farming and composting activities on life in our neighborhood. 
 
I would like to invite this Council and any one else with interest to come and take a 
guided tour of our farm so that we may talk about specific concerns on the land. 
 
Our farm is one of the original farms in our community.  Animals and crops have 
been raised here continuously at least since the end of the 18th century. 
 
I embraced a responsibility to care for this land seventeen years ago when I first 
walked, mowed, fenced, pastured, manured, plowed, planted, and harvested and 
dreamed of the food this farm could and should continue to produce into the next 
generations. 
 
I acknowledge that we steward a watershed.   
Farming is about water as much as it is about soil.   
We welcome honest discussion about this responsibility. 
 
I believe that the health of a community depends on the health of its soil.   
A community that cannot harvest food to feed itself is vulnerable and cannot be said 
to be either safe or free. 
 
I am proud of our farming and composting craft, proud to be at work on this land 
providing food for our neighbors and food for their soil.   
 
I am proud of the people who work at Vermont Compost and of the community of 
farmers we serve. 
 
I hope that we can reassure neighbors with honest concerns that we are good land 
and water stewards contributing to the health of our community. 
 
Sincerely  
 
s/ Karl Hammer 
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He doesn’t know how many Council Members have actually been to the farm.  He 
knows that none of them have ever really walked all the way around it and understood 
what it is they are doing, and that is true of many of their neighbors.  We have 
certainly failed to communicate adequately and effectively with you, and for that he 
apologizes.   
 
Mayor Hooper said she wanted to be clear that they are limiting to whether or not 
there is evidence that a health hazard exists today, nothing else to do with the 
operation and procedures up there.  That would be an entirely different discussion. 
 
Attorney Richardson asked Karl Hammer how many people he employs at Vermont 
Compost Company. 
 
Mr. Hammer said there are nine people besides himself.   
 
Attorney Richardson asked if he sold outside of Vermont. 
 
Mr. Hammer replied they do. 
 
Attorney Richardson asked where. 
 
Mr. Hammer said they sell products in the upper Midwest.  Actually, two-thirds of 
their revenue now comes from out of the state of Vermont. 
 
Attorney Richardson asked Mr. Hammer if he understood this is a hearing about a 
public health issue surrounding food residuals with the crows.  Could you describe to 
the Council why food residuals are brought on to the Vermont Compost Farm on 
Main Street and what purpose it is for? 
 
Mr. Hammer said they receive source separated community food residuals at the farm 
to provide part of the feed that they provide to their laying hen flock and the roosters 
involved.  They bring food residuals in and combine them with other farm and forest 
residuals and provide that forage opportunity to hens and they lay eggs, and they 
harvest those eggs and sell them in the community.  Then, they manage the 
combination of those food residuals, mammal manures, etc. and the chicken excreta 
and make compost from that.  Then, they make other products that are based on that 
compost. 
 
Mayor Hooper said the question they have here deals with the health hazard and 
whether or not there is one, and specifically whether or not the agreement that 
Vermont Compost entered into with our Health Officer is eliminating that issue.  
That is what they would like to hear evidence about. 
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Attorney Richardson said it is fair to say that in late December or early January that 
Mr. Hammer was made aware by the Health Officer for Montpelier that food 
residuals from his property were being deposited on to neighboring properties. 
 
Mr. Hammer said yes, that is so. 
 
Attorney  Richardson asked Mr. Hammer what steps did he take to ameliorate that 
situation as part of the agreement. 
 
Mr. Hammer said pursuant to the agreement that he reached with the Health Officer 
he constructed a 48 foot long 30 foot wide steel framed structure covered with an 
assortment of chicken wire, clear plastic and curtains of bird netting at the end walls.  
Their intent was to make an enclosure that the chickens would have access to that  
wild birds would be reluctant to enter or at least be unable to leave with residuals.  
They developed a strategy for feeding the incoming food residuals in that structure 
and they observed they were very effective at preventing crows and ravens in 
particular from taking food away and ultimately they got frustrated and dissipated.  
Immediately there were far fewer crows once they developed the feeding protocol in 
the building. 
 
Attorney Richardson said that feeding protocol is consistent with the agreement that 
Vermont Compost entered into with the City of Montpelier signed by the Health 
Officer. 
 
Mr. Hammer replied yes to his belief. 
 
Attorney Richardson asked when that feeding protocol begin.  On what date? 
 
Mr. Hammer said they finished the building around the 8th or 10th of February.  They 
started construction on the structure at the end of January.  It was very cold and both 
the crows and chickens were very concerned about getting to food.  There wasn’t 
much else around.  Their activities in building the building immediately eliminated the 
crow presence because they are very responsive to changes and habits.  They 
observed they were not getting away with food from about the time they started the 
construction, which was the last week of January. 
 
Attorney Richardson said since the protocol has been in place, has he observed any 
crows or other wild birds removing food residuals from his property?   
 
Mr. Hammer said he had not.  There are also some seagulls around right now and of 
course they do carry things, but the only seagull he see carrying he was unable to 
identify what he was carrying. 
 



CITY COUNCIL MEETING Page 17 of 36    MAY 19, 2010 

 
Attorney Richardson said he hasn’t heard any reports. 
 
Mr. Hammer said he has not heard anyone report that food was being removed from 
their feeding enclosure and they are very attentive to that.   
 
Attorney Richardson said as far as Mr. Hammer understands there has been no 
further distributions of food off your property by wild birds. 
 
Mr. Hammer replied that was his understanding. 
 
Attorney Richardson said he had no further questions. 
 
Council Member Hooper said Item 7 in the agreement of February says : Clean Up: 
The Vermont Compost Company with permission of the landowner shall provide 
personnel to clean up any food residual acquisitions reported on a neighboring 
property in a timely manner.  He is curious how many times food depositions have 
been reported since the February agreement. 
 
Mr. Hammer replied none that he is aware of. 
 
Council Member Golonka said part of the scope of the agreement lists May 1st as a 
date where Vermont Compost will be able to feed the chickens outside of this 
enclosure that has been constructed.  Is it the intention of Vermont Compost to 
utilize that portion of the scope of agreement and now start feeding the chickens 
outside of this pen? 
 
Mr. Hammer said they have not decided.  Currently, they are managing the entire 
feeding within the confines of that structure. 
 
Council Member Golonka said his testimony is that it is working inside that enclosure.   
 
Mr. Hammer said at this moment he doesn’t envision a reason they would want to 
change that.  They are under very little bird pressure.  The biology of crow activity as 
they understand it is that the period when they are congregating in winter is called 
pre-roosting.  It is a time when they are very socially active and they are meeting each 
other and it is about getting together and go off to make a nest to make babies.  In the 
normal course of events at a certain point in the spring they have met somebody and 
go off, and then the seriousness of their life changes.  They are obligated to provide 
food to babies so they don’t actually have the opportunity to party and distribute food 
in the neighborhood.   
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Council Member Golonka said he has a second question with regards to the 
agreement under  Section 5 communication.  It basically says if you decide to change  
those practices or Vermont Compost changes their procedures you would notify the 
Health Officer as well as the LaRosa family.  Does that include the period from May 
1st to November 1st?  You indicated the scope of the agreement is just from 
November 1st to May 1st.  Does that preclude communication as a section from being 
enforceable?  Will the Fire Chief be informed if you are deciding not to feed the 
chickens in the impound? 
 
Attorney Richardson said this was drafted and his testimony is not that Vermont 
Compost would deviate from this agreement from November to May.  The reason 
there is an outside of the scope of the agreement was that after the Chief’s 
investigation he determined that the time which there was this crow activity was 
limited to a period in the fall and the winter and early spring.  He developed and 
requested this agreement with buffers on either side, such that he saw there was no 
evidence of any kind of threat of this public health hazard during the times outside 
the agreement.  It would be his understanding that this agreement wouldn’t 
necessarily cover those periods outside that time simply because that is the limit of the 
agreement, but that is the evidence that was shown in the report as Chief Schneider’s 
minutes from further attempts indicate.   
 
Council Member Golonka said his question goes more to the fact that they are trying 
to determine actions today based on a scope of agreement that in essence expired 
three weeks ago, and is it being followed through this period so we can determine. 
 
Attorney Richardson said it hasn’t expired.  This is a continuous agreement.  That 
obligation doesn’t necessarily cover certain periods of time, but come November this 
agreement is still valid and this agreement is still binding. 
 
Council Member Golonka said the agreement for communication and the agreement 
for feeding and notification seem to be precluded in the period from May 1st to 
November 1st.  He just wants to hear from Vermont Compost what the intention is. 
 
Mr. Hammer said their intent is not to spend a lot more time involved in discussing 
this matter if possible.  They recognize without going to the question of whether a 
significant public health risk exists when small amounts of food are distributed on 
frozen pasture.  We recognize that it is offensive to neighbors and that it is 
unacceptable.  Their intent is to continue to manage this valuable resource in such a 
way that it does not offend neighbors.  They have this feeding structure, and if he had 
to guess he would say more feeding structure is in the offing.  It would be more and 
larger to accommodate the bird population they intend to have.   
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Mayor Hooper said one of the items is that the residue will also be buried if necessary.  
Has he been doing that? 
 
Mr. Hammer said there are two locations discussed in the agreement.  The truck that 
brings food residuals is a Class A tandem axle roll off truck.  It is quite large for the 
capacity of the structure they built which was constrained by time, money and the 
location.  Because we have the capability to receive material and bury it deeply enough 
in non-food materials that they can prevent crows from getting to the recognizable 
food – it has always been a challenge.  Not that they couldn’t prevent crows from 
getting to food but they also had to provide access for chickens so anything that a 
crow can’t get to it does reduce the amount of nutrition that the chickens get.  Within 
the scope of the agreement because we now have the capacity to move somewhat 
more than half of the food residuals they will manage to another site they manage in 
East Montpelier where they don’t have chickens.  They receive food residuals once a  
week now and they receive that in the described receiving location that is not covered 
by the building.  They immediately blend it with appropriate materials to constitute 
the feed regime they want because food residuals by themselves are not very 
wholesome for chickens.  Then, they bury that and introduce it into the feeding 
building typically three to four times a week and maintain deep cover in the receiving 
area.  That has been going on since they started using the feeding structure, although 
they did experiment with putting food directly from the truck into the feeding 
building.  They decided it was too much for a single insertion. 
 
Mayor Hooper said once a week they receive a large truckload of material that goes to 
a receiving area where it is blended with other material.  Then, during the week some 
of it is brought into the feeding area and made available to the chickens. 
 
Mr. Hammer said that is correct.   
 
Mayor Hooper said the receiving area where it is blended with other material is 
managed in such a way that the crows cannot have access to that food. 
 
Mr. Hammer said they would have access to the area but the procedure is to do the 
mixing, introduce the first charge into the feeding structure and then cap the 
remaining material that is to be saved for the next two to three insertions, cap it in 
such a way and dig deeply enough that there is no visible or available recognizable 
food.  This has been the protocol since the completion of the food structure.  To 
their knowledge the transport of small amounts of recognizable food off site has not 
continued through the period, that their receiving, lending and capping protocol is 
working to prevent the transport of food off site.   
 
Mayor Hooper asked if he could describe for them the location of both the feeding 
area, receiving area and blending area . 
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Mr. Hammer said he brought some photographs with him.   
 
Mayor Hooper said they know where they face on the highway so maybe he could 
describe it like they were standing down on the road looking up. 
 
Mr. Hammer said the receiving area is about 200 feet south of the common boundary 
with the LaRosas.  It is about 400 feet as the crow flies from the road.  There were 
several attempts over time to move feeding further from the LaRosas.  They move 
over time until they started to have a lot of trouble with the chickens who were 
finding the commute to the food sometimes fatal in the winter.  It is an area which is 
out of direct sight of the LaRosas house.  It is sheltered behind buildings.  The 
feeding building itself is directly south of our original chicken barn.  This is why he 
thinks a site visit makes a lot of sense.   
 
Council Member Weiss said he is trying to understand this.  There are two distinct 
operations here, the farm business and the compost business.  Are they related and 
considered to be one total operation? 
 
Mr. Hammer said their business is very much integrated.   
 
Council Member Sherman said he says there is one delivery a week and they talked 
about the life cycle of the crows.  Will spring and what chickens do in spring mean 
that he will take more than one delivery of food residuals?  Will that increase? 
 
Mr. Hammer said there are seasonal variations in the generation of food residuals.  
Norwich University, which is the biggest single generator, sometimes there is nothing 
and sometimes there is a huge amount of material.  Different times of year change.  
Sometimes birds are hungrier than other times and they respond to their requests for 
food.  They don’t actually give them food but expect them to forage for their 
livelihood but they are very communicative.  It is not their expectation that they 
would be taking more than one delivery right now.  There is a new crop of young 
birds being incubated for us by a local incubator operator.  They are intending to add 
some birds.  They may decide they need more food for birds and at which time they 
would need to bring in more food.  Currently, they feel like they are in pretty good 
balance with the one delivery a week. 
 
Council Member Sherman said there is a possibility of an increased population of 
chickens and increased deliveries. 
 
Mr. Hammer replied absolutely. 
 
Council Member Sherman said there is also the possibility of more food residuals 
going to the other location. 
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Mr. Hammer said the other location being the East Montpelier Vincent Flats location.  
By other location they are talking about two places they put food residuals at Main 
Street.  Does she mean the alternate location they operate in East Montpelier? 
 
Council Member Sherman replied yes. 
 
Mr. Hammer said there is an overall intent to increase the amount of food residuals 
collected. That has been an ongoing intent of the Solid Waste District and they also 
would like to manage more.  They have the opportunity to balance the needs of the 
chickens at Main Street which is why they bring food residuals to Main Street.  At 
Vincent Flats they have a permit to accept food residuals for composting directly into 
composting process.  If they need more food for chickens and there isn’t more food 
coming that will diminish what is going to Vincent Flats, but he doesn’t anticipate  
that.  He anticipate that they will see both an increase in food residuals collected and 
will need to bring more to Main Street as well.   
 
Council Member Golonka said he is trying to focus on the present.  He is trying to get 
testimony in regards to scientific reasons on how the dates were determined and why 
he feels there will not be an issue order.  Crows are scavengers.  He is trying to 
determine why those dates were chosen. 
 
Mr. Hammer said he responded to an e-mail from the Health Officer and they gave 
him exactly what he requested.  They were faced with two choices as they got 
untenable.  One was to butcher the chickens and put them in freezers or stop 
managing food residuals at the farm.  They have the capacity to meet their obligations 
for receiving food residuals at another facility where they can manage them legally and 
appropriately.  They could attempt to make a technical fix for this technical problem 
of transporting food.  There was the feeling on the farm that it was enough already 
and they should stop producing eggs, eat the chickens and solve the problem that 
way.  They have been producing eggs uninterrupted and selling them in this 
community since 1998.  He found himself challenged.  He woke up in the middle of 
the night thinking that was what they were going to do.  They weren’t going to spend 
any more money.  They weren’t going to have any more aggravation.  They would 
announce they wouldn’t take food residuals at Main Street any longer.  He woke up in 
the middle of the night and thought about explaining that decision to a roomful of 
intelligent fifth graders who had might ask questions.  They have spent a lot of time 
with school kids in this community talking about food, what we do and giving them 
tours of the facility.  He thought it was going to be very hard to explain how we killed 
the chickens that were laying eggs in the middle of January in Vermont, the only food 
being produced at that time in our community, because we couldn’t figure out a way 
to solve the problem of very small amounts of food being transported by wild birds 
on to a neighboring horse pasture.  He decided they would solve the problem  
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technically, and the excuse for that in business terms was that it was an important 
business development.  It was important to be able to do this because it was  
non-negotiable about recognizable food transported off site.  He doesn’t believe it is 
principally a health issue.  He believes it is a community development issue; it is a 
property rights issue, and it may be a community justice issue, but he does not believe 
it has been shown to be a health issue.   
 
Mayor Hooper said that is the only matter in front of the Council today, whether or 
not it is a health issue. 
 
Council Member Golonka said the date wasn’t driven by Vermont Compost; the date 
was driven by the Health Officer. 
 
Mr. Hammer said the dates were not driven by Vermont Compost. 
 
Council Member Golonka asked if the dates were irrelevant in Mr. Hammer’s 
opinion. 
 
Mr. Hammer said the dates are the agreement they made. 
 
Attorney Richardson said the dates are based on, as the record shows, the evidence 
that was collected and it was the city’s decision to set those dates and we abide by 
them.  Part of the danger here is that we do not want to get into the realm of 
regulating agriculture.  This is public health.   
 
Council Member Golonka said every aspect of the agreement references during the 
scope of the agreement.  He is only asking about that scope of agreement which is 
section 2.   
 
Attorney Richardson said they aren’t talking about the agreement.  They are talking 
about whether or not there are on the ground facts that illustrate a public health risk, 
but the agreement is what they are abiding by.  The hearing here is looking to whether 
or not this agreement is in place.   
 
Council Member Golonka said they have heard testimony that there is no evidence at 
this point of residuals being brought to these different properties because they are 
following an agreement.  The agreement has a specific end date or a period where it is 
not covered.  He is trying to figure out why that end date is and trying to figure out 
the end date in regards to the discussion.  It has everything to do with it. 
 
Mayor Hooper said the limited question to the Council is, is there a health hazard 
today?  The question could be, after May 1st has there been evidence that food was 
being deposited?  The answer is no but we know they are still contained.   
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Mayor Hooper reminded people in the audience that the Council is taking testimony 
from three parties as to whether or not a health hazard exists today.  The three parties 
are the Health Officer, Vermont Compost and the adjacent property owners who 
brought the appeal.  These individuals may ask other people to testify on their behalf, 
but we are really trying to limit it to the question of the health hazard.   
 
Attorney Stitzel said a possible way to frame a question might be to ask if the 
agreement were followed as it is written and the birds were fed outside.  At this point, 
what evidence can they provide that there will not be a resumption of the depositing 
of food waste on other property?   
 
Mr. Hammer said he couldn’t speculate about that.  They didn’t dictate these dates.  
They are currently abiding by the protocol that is working because they are very 
interested in preventing transport of food off site.  They are determined not to have 
food transported off site on to the LaRosas.  They built a substantial structure, bought  
a machine and are utilizing those things.  They recognize they do have this latitude to 
manage feed on their farm within the scope of this agreement and he is not looking to 
encumber their management any more than it needs to be encumbered.  They did 
everything the city asked them to do by way of agreement.  Currently, there is to their 
knowledge no transport of fresh recognizable food by wild birds from their site.   
 
Attorney Richardson said he would like to ask a follow-up question of Karl.  
Question:  Are you and Vermont Compost committed to abiding by this agreement? 
 
Mr. Hammer said they are committed to abiding by the agreement.   
 
Attorney Richardson said thus far this agreement has been successful. 
 
Mr. Hammer said that is his belief. 
 
Attorney Richardson said he would like to pose this hypothetical which goes to the 
heart of this question.  Thus far he has stayed with this agreement even though 
technically by the agreement he is not bound to feed them inside the shelter.  If in the 
future he were to remove the feeding and there was, contrary to all evidence 
heretofore, some evidence of crow activity, would he resume feeding inside the 
structure which has proven successful?   
 
Mr. Hammer replied he would.  He frankly doesn’t envision changing to feeding in an 
unrestricted area. 
 
Council Member Golonka asked if he could think of any reason why he would feed 
them outside of that restricted area. 
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Attorney Richardson said he objected to that question. 
 
Mayor Hooper reminded them that the question before the Council is whether or not 
a health hazard exists today. 
 
Attorney Richardson said he wanted to ask Mr. Hammer a question.  Is there any 
evidence to his knowledge that has ever shown this kind of crow food removal 
activity during the periods that are not covered specifically by this agreement?   
 
Mr. Hammer said there are crows at every time of the year. 
 
Attorney Richardson said he is asking a specific question.  Has he heard of any 
deposition complaints from the neighbors during the periods that are not covered by 
this agreement? 
 
Mr. Hammer replied he has not.  He doesn’t receive the complaints from the 
neighbors directly.  They are collated by the Health Officer. 
 
Attorney Richardson said he has not heard them directly and has not heard anything 
from the Health Officer. 
 
Mr. Hammer said he has not.  He accepted from the Health Officer that he had to his 
satisfaction designed a process that would mitigate the problem.  They are absolutely 
committed to and interested in mitigating the problem while continuing to provide 
sustenance to their chickens. 
 
Mayor Hooper said she thinks they will ask the Health Officer back because there are 
some specific questions that have come up about why the terms of this agreement.   
 
Mr. Hammer said that is talking about the agreement again and not about the health 
issues on the ground today.   
 
Steve LaRosa said Mr. Hammer has testified a couple of time that small amounts of 
food have been removed from his operation.  Can he define for him what a small 
amount is? 
 
Mr. Hammer asked if they were talking about prior times.  Is it appropriate to talk 
about volumes?  He said he has never actually gotten to hold any of this material that 
is evidential in nature.  He understands Chief Schneider has seen it.  He has never 
actually had an opportunity to look at the alleged material.  They have accepted other 
peoples’ word for it.  His understanding from the photographs he has seen that they 
are typically talking about a portion in a week’s time would be small amounts 
distributed over several acres.   
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Mr. LaRosa asked what would constitute something that is not a small amount but a 
significant amount. 
 
Attorney Richardson said he objected to this line of questioning.  This doesn’t seem 
to be relevant to the issue at hand.   
 
Mayor Hooper told Mr. LaRosa that perhaps he could bring them up to date on what 
is happening today.   
 
Mr. LaRosa said what has been testified to a couple of times tonight is that the 
volume of food waste that has accumulated is what determines whether there is a 
health risk.   
 
Mayor Hooper told him he would have his chance to present testimony as to what he 
has experienced.  If he has questions that Vermont Compost can answer directly that 
is okay.   
 
Attorney Richardson said he would like to call Joseph Ferris to testify. 
 
Joseph Ferris said he has lived in Montpelier his whole life.  He works at Vermont 
Compost Company and has worked there for four years. 
 
Attorney Richardson asked what he does at Vermont Compost. 
 
Mr. Ferris said he mixes potting soil, screens compost, takes care of chickens, bags 
products, and from the time he has been there he has done most of the things that 
one can do at Vermont Compost.  Currently, his position is soil mixing. 
 
Attorney Richardson asked if he had worked with the chickens in the past. 
 
Mr. Ferris replied he had. 
 
Attorney Richardson asked if he was familiar with the subject of this hearing which is 
whether or not there is any continuing public health threat from the crow depositions. 
 
Mr. Ferris said he was familiar with the subject.  
 
Attorney Richardson said you are familiar with Vermont Compost before the 
February agreement about the grounds and the feeding systems.  Since the February 
feeding agreement you are familiar with the grounds and arrangements.  Has he seen 
any crow removal of food residuals since the February agreement? 
 
Mr. Ferris said he has not. 
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Attorney Richardson asked if he was aware of any removal of these food residuals 
from the property since the February agreement. 
 
Mr. Ferris said he was not aware of any removal of these food residuals.  
 
Attorney Richardson asked if it was fair to say that as he understands it there is no 
removal of any food residuals from Vermont Compost since the February agreement 
went into effect. 
 
Mr. Ferris said there are none.  
 
Attorney Richardson asked how many days a week he is there. 
 
Mr. Ferris replied five days a week.   
 
Attorney Richardson said in addition to this agreement what other tasks does he do as 
an employee of Vermont Compost each day to police the area. 
 
Mr. Ferris replied on a daily basis they police the whole site for exposed food or 
plastic wraps.  They are very meticulous and making sure everything is in order. 
 
Attorney Richardson said each day he is at work he polices the grounds in its entirety. 
 
Mr. Ferris said they do virtually, yes.   
 
Attorney  Richardson said neither he or anyone he knows of has encountered any 
kind of removal of food residuals since the February agreement. 
 
Mr. Ferris replied no.   
 
Roseanna Vestuti appeared as the next witness. 
 
Attorney Richardson asked her where she lived in regards to Vermont Compost. 
 
Ms. Vestuti said she lives on the same side of the street as the farm is at and she is the 
next door neighbor closest to Montpelier.  She is the adjacent neighbor.   
 
Attorney Richardson asked if she shared a common boundary with Vermont 
Compost. 
 
Ms. Vestuti replied yes.   
 
Attorney Richardson asked how long she had lived there. 
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Ms. Vestuti replied 15 years.   
 
Attorney Richardson asked if she had ever experienced crow depositions of food 
residuals on her property 
 
Ms. Vestuti replied no. 
 
Attorney Richardson said since the February agreement that Vermont Compost 
entered into with the city has she noticed any change in the situation. 
 
Ms. Vestuti replied no.  There are hardly any crows and maybe one or two seagulls 
flying around, which is unusual.   
 
Attorney Richardson asked if this agreement and protocol has been effective in 
lessening any wild bird population. 
 
Ms. Vestuti replied most definitely, yes. 
 
Attorney Richardson said for the record, what is her relationship with Karl Hammer? 
 
Ms. Vestuti said she was his ex-wife and he is the father of her son. 
 
Attorney Richardson asked if she let her son work at Vermont Compost. 
 
Ms. Vestuti said she is really happy that he does.   
 
Attorney Richardson asked if she let him work with the food residuals. 
 
Ms. Vestuti replied yes.  It’s a safe place.  It’s a great place for him to work.   
 
Attorney Richardson asked if she had any fear that he may contract an illness, or has 
he ever contracted an illness by working there? 
 
Ms. Vestuti said he hasn’t and she doesn’t have any fears.  It’s one of the cleaner 
places he could work. 
 
Council Member Golonka said she stated she was his ex-wife.  Does she have any 
financial interest in Vermont Compost? 
 
Ms. Vestuti replied no.  He is the father of her son.   
 
Health Officer Schneider said he had a question for the record.  How far is her house 
from the feeding area as opposed to the LaRosas? 
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Ms. Vestuti replied it is further away than the LaRosas.   
 
Mayor Hooper said she referenced to the change in the bird behavior.  There has 
been a significant change in the bird behavior since the feeding regime has been 
changed.  Is that right? 
 
Ms. Vestuti replied behavior as in quantity.  There are a lot less.  She has never 
personally noticed food issues on her side, but there are definitely less birds now, 
hardly any at all.   
 
Council Member Sherman asked Ms. Vestuti if she had open fields so that the layout 
of her property is comparable to the LaRosa’s property. 
 
Ms. Vestuti replied yes.  She also gardens on one part of it and in the winter she 
snowshoes up there.  She has never noticed any particles of food on the snow. 
 
Council Member Sherman asked if the current times different than prior times.  She 
says now she doesn’t notice that the bird population is down and doesn’t notice food.  
When the bird population was high, did she notice food? 
 
Ms. Vestuti said she didn’t notice food.  She noticed a quantity of birds but not ever 
food. 
 
Council Member Sherman asked if they roosted on trees on her property.  Did they 
come there? 
 
Ms. Vestuti said there were some.  Not that many but there were definitely some 
roosting and she hasn’t noticed that lately either.   
 
Attorney Richardson said that was all of the witnesses they choose to call at this time. 
 
Mayor Hooper said they would like to hear from Steve and Barbara LaRosa.  
 
Attorney Stitzel administered the oath to Steve and Barbara LaRosa. 
 
Mayor Hooper said specifically what they are looking to learn from them are 
observations and comments about what has occurred since the execution of the 
agreement and any comments they might have concerning any deficiencies that may 
exist. 
 
Steve LaRosa said he unfortunately doesn’t have legal counsel.  He doesn’t fully 
understand why their appeal of the Health Officer’s decisions is not what is being 
discussed.  Their appeal was to formally appeal the decision of Health Officer  
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Schneider, that the Vermont Compost Company actions have not historically resulted 
in health hazards.  That is what their appeal was.  They also mentioned they had some 
issues with the testimony represented in the agreement between the City Health 
Officer and Vermont Compost Company.  They are not appealing the agreement.  
There are some things they would like to see changed, but what they are appealing is 
the decision of the Health Officer.  One of his questions is, why is that not what they 
are discussing and why is that not allowed in the pre-hearing notice?   
 
Attorney Stitzel said there is no process provided in the state statute that specifically 
authorizes an appeal of an action of a health officer that does not precipitate a request 
for issuance of a health order by the Council.  The fact that the Health Officer made a 
determination that there has not been a health hazard is not an issue that is directly 
reviewable by the City Council in an appeal.  What the City Council is doing is 
independently evaluating at this point whether there are facts to demonstrate, 
regardless of what the Health Officer has determined, that there is in fact a health 
hazard or a significant health risk currently.  He is also focusing on the appeal of the 
specific relief that was requested in their appeal which is: 
 

We simply want protection for our family and pet’s health.  I ask that the city 
create an agreement that has a very specific timeline and consequential language 
that will assure the neighborhood is protected from the health risks posed by food 
waste transported. 

 
The relief he is seeking is prospective in nature, not retroactive.  He has mentioned 
during the deliberative session the Council doesn’t have authority under this statute to 
look retroactively at imposing fines or penalties but merely looks forward and tries to 
come up with a remedy for a problem if a problem exists.  The focus is definitely on is 
there a problem at the present time that requires some further intervention than what 
has been done so far. 
 
Mr. LaRosa said that evaluation if they came here tomorrow would be made 
independently for what tomorrow’s data says, but not what is happening today but 
tomorrow, or if they came in next week what the conditions are then and not what 
the conditions are today or the date the agreement was put in place.   
 
Attorney Stitzel said he didn’t want to engage in speculation. 
 
Mr. LaRosa said he doesn’t want to go back in history.  He just wants to know where 
the start of history is. 
 
Attorney Stitzel said if there are facts to document the creation of a health hazard on 
property at some time in the future that certainly is something that is reviewable in the 
first instance by the Health Officer and can potentially ultimately come before the  
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Council.  The Council can only act on the basis of the evidence that presently exists of 
what is presently occurring and not on the basis of speculation as to what might 
occur.   
 
Steven LaRosa said he lives at 2012 Main Street directly adjacent to the Vermont 
Compost Company’s main offices and their farm.  They have lived there for 
approximately 10 years and have had a number of interactions in the past regarding 
the deposition of food waste on their property.  Since the installation of the 
agreement that Vermont Compost and the City Health Officer have entered into they 
too have seen a massive decrease in the amount of food waste being transported off 
property.  He only had an opportunity to observe the bird activity on a limited basis 
during the week and on the weekends.  He has seen maybe a dozen crows in the area 
recently.  He doesn’t recall seeing many of them with items in their mouths so it 
doesn’t seem they are gaining access to the food waste.  Barb hasn’t indicated to him 
that they haven’t seen any transport or they have picked up much of anything for 
food waste.  They have picked up the occasional piece but not much so the 
arrangement they have for dealing with the food waste when it arrives at their 
property and how they are feeding now certainly seems to appear to be working, again 
in the operations occurring as the agreement has been laid out.  However, he would 
point out, as Mr. Hammer testified to earlier, this is not spring.  Summer is not the 
best time to evaluate the worst case scenario.  Fall has traditionally been the time 
where they see the most activity.  He is hopeful this will work.  Last year their first 
contact with the Health Officer in the fall was around October 14th, so from a 
timeframe standpoint it seems like the timeframes that have been straining the 
agreement is coming in too late in the fall and they would actually like to see things 
carry a little bit further towards summer, primarily because they were real lucky this 
year and lost all of their snow cover very early.  If that carries later, what they have 
seen in the past is that the spring need for food seems to congregate crows a little 
more.  That seems to be the case from their experience in the neighborhood. 
 
He thinks he has addressed the comments about execution of the agreement and how 
that has worked.  Comments regarding deficiencies – he doesn’t like the word 
deficiencies because it has a bit of a negative connotation to it, but they would like to 
see some modifications to the agreement that they believe would make it better 
structured in the event that there is an issue that arises in the future so they don’t need 
to come forward again and say this is what is happening in the present time, that they 
lay out a method for moving forward.   
 
They, too, would like to see the agreement actually be year round.  Not necessarily 
that the feeding happen inside the enclosure but that the feeding methods be 
consistently evaluated and that the potential for removal of food waste be continually 
evaluated and that any changes in feeding be reported on the basis of when it happens  
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and not just during the spring/fall period but throughout the year so they are all aware 
of what is happening.   
 
What really concerns them about the agreement is if something does happen in the 
future.  There is some very good language in here that if there are reports to the 
Health Officer that Vermont Compost will do some things immediately, do some 
evaluations, and that’s all great.  It is heartening to him to hear Karl Hammer say that 
they are very committed to this agreement because in the past when they have 
brought up these issues and when the Health Officer has looked at what is currently 
happening today it has taken quite a bit of time to move forward from what’s 
happening to actually getting to the agreement.  They initially discussed things in 
October through December and January, and in February finally came and there was 
action that was taken.  They would very much like to see some sort of timeframes 
proposed for responses.  He certainly isn’t going to put them forward because Karl 
knows how long it takes to even try to do it this way and it doesn’t seem to be 
working.  There needs to be something in there to say how we are going to go about it 
and this is how we will try to remedy this if something happens.  Then, they would 
also like to see some sort of consequences for not following the agreement, that if the 
agreement isn’t followed and if the Council or Health Officer determines that the 
agreement isn’t being followed that there are some sort of consequences.  Having an 
agreement has happened in the past.  Changes to the operations have happened 
without notification and there have been no repercussions because of that.  He would 
like to see this in the agreement.  They think it would make it a bit stronger.  From the 
sound of things it really isn’t going to change how the commitment that Karl and 
Vermont Compost has clearly indicated tonight that they are going to put forth with 
regard to this matter.  He doesn’t see that it would be any more constrained to their 
operations to do that.   
 
Mayor Hooper said while she knows there are some that would like to discuss the 
content of the agreement the Council is limited.  Mr. LaRosa’s testimony has been 
that he has seen a massive decrease in the food waste.  Has he had any food wastes 
deposited on his property since the feeding area has been up and in operation?   
 
Mr. LaRosa said he would estimate that they have seen less than a dozen individual 
pieces of recognizable fresh food waste.  They found a couple of bones and some 
clam shells in the front yard, but compared to what they had been seeing there has 
been a very minor amount.   
 
Barbara LaRosa said she lives adjacent to Vermont Compost with her husband Steve.  
The February date that the building was erected was also the time where the snow 
cover was large, and typically the crow population does decease in the area and they 
spread out.  Today is not a day where they normally would ever have a crow problem.  
Typically, it is in the fall through spring time that they do have a very large problem. 
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Mayor Hooper said there are a couple of questions for Chief Schneider so they will 
call him back. 
 
Attorney Richardson said he would like to recall Karl Hammer for one quick 
question.  The written agreement he signed with the city in February, is that the first 
written agreement on a public health matter he entered into? 
 
Mr. Hammer said they made an agreement the year before but it was open and not 
executed.  He believes he signed it. 
 
Attorney Richardson said he is talking about an executed agreement with the city on a 
voluntary compliance. 
 
Mr. Hammer said yes. 
 
Mr. LaRosa said he would like to ask a question of Mr. Hammer. 
 
Attorney Richardson said he would ask that it stay to the scope of the redirect he had 
with Karl about the agreement. 
 
Mr. LaRosa asked Mr. Hammer if he recalled whether he followed through with that 
agreement in its totality. 
 
Mr. Hammer asked which agreement, the agreement he made with Chief Schneider in 
2009.  They didn’t make an agreement in 2009.  That was when the city, Vermont 
Compost and also intended the LaRosas would enter into an agreement.   
 
Mr. LaRosa said he is discussing the agreement he entered into. 
 
Mayor Hooper said there was one executed agreement which was the one that was 
completed in January of this year and one that was not executed, which she believes 
that the testimony was that it was not final.  Is that correct? 
 
Mr. Hammer said in 2009 they attempted an agreement that was not executed. 
 
Mr. LaRosa said he misunderstood the testimony.  He thought that Dan had asked 
that there was a previous agreement he had entered into and he indicated yes there 
was. 
 
Mayor Hooper said no there was not a previous agreement.  She told Chief Schneider 
that while they are not revisiting or attempting to rewrite the terms of the agreement 
there was a desire to understand in terms of the deposition of food residuals has to do  
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with crow behavior and say that crows deposit food some periods of the year and 
some periods they don’t.  Can he help the Council understand that? 
 
Health Officer Schneider said to keep in mind that he first got involved on January 8, 
2008 and that first spring, as he testified prior at the City Council, he doesn’t think the 
LaRosas were aware of the impact it was having on them and they made very little 
effort to notify the city when things were happening so they only had one or two 
contacts with them up until April of the third year.  That summer they did not have 
any specific complaints about crows.  On December 17, 2008 they were told that the 
crows were back and there were food residuals there.  January 19th, which is about 17 
days later, he determined that while maybe not a significant health risk that there was 
enough accumulation of material to indicate that a health risk was occurring at that 
time.  Actions were taken and changes and procedures were attempted.  Over the 
summer of 2008, again there were no specific complaints about deposits.  On  
October 15th the LaRosas did notify him that the crows were back.  However, it was 
only on December 21st that they went ahead and notified him again that there were 
food deposits and food wastes.  Again, it was around January 11th when he was 
basically ready to make the same finding that Karl Hammer change his rules.  Keeping 
in mind from his point of view the garbage itself is not a health risk.  It is the 
accumulation of garbage and it requires evidence that garbage is accumulating.  That is 
not to say it is not a property issue, but as far as being a health officer he cannot say 
that garbage is a health risk.  It became very clear to him that over a two year period,  
a period starting in December and into January, February and March that was a high 
risk area.  He went back a month and a half from the earlier actual deposition of the 
food waste to get to the November 1st date and the May 1st date is a guess in the 
spring because they haven’t had any specific information.   
 
Mayor Hooper said in summary the dates of agreement were based on his experience 
in terms of when problems begin to arise within a definitive time frame. 
 
Health Officer Schneider said two years’ experience with that specific problem 
showed him that was the high risk time.  Obviously, if he received a complaint outside 
of that then he would have to start evaluating if there was enough deposition to 
consider it becoming a possible health risk. 
 
Council Member Sherman said they have defined the problem in terms of a period of 
time, but during that period of time when the problem has gone away there has been 
a significant change in the operation, i.e. the food is in the feeding structure.  Would 
the problem persist without the feeding structure? 
 
Health Officer Schneider said he presumes that after two years without the feeding 
structure they would continue to have a problem, at least during the wintertime.   
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There is no evidence at this point with his experience of two years dealing with it that 
there is a summer problem.  There is definitely a wintertime problem. 
 
Mayor Hooper said she would like to know if there is any other evidence to be 
entered.  This is the time to receive evidence and then they will close the hearing and 
there will not be an opportunity to receive additional evidence from either party.   
 
Mayor Hooper closed the evidentiary portion of the hearing at 8:50 P.M.  The Board 
of Health needs to decide if it would like to make a site visit in order for us to 
determine as the Board of Health that there is a health hazard or you believe that 
there is a risk of a health hazard and we should be reconvened as a Board of Health to 
deal with that issue.  Do they wish to visit the site? 
 
Council Member Hooper asked if they made that decision in deliberative session and 
decide that now. 
 
Council Member Golonka said he would like to see the site.   
 
Mayor Hooper said she assumes two vocal yes’s and no one objecting strenuously is a 
desire to make a site visit and they will need to have all of the parties join them.  This 
will not be an opportunity for the Board of Health to gather additional evidence or be 
shown specific issues.   
 
Council Member Weiss said if he is assuming correctly that before this evening is over 
this group will go into deliberative session.  Is that correct? 
 
Mayor Hooper said if they make a site visit they will do nothing until they make the 
site visit, and then having visited the site they will go into deliberative session.  Is that 
right? 
 
Attorney Stitzel said they could have some deliberations tonight.   
 
Mayor Hooper said the answer to Council Member Weiss’ question is yes, we will 
have a deliberative session which is only open to the Board of Health and our 
attorney and not our City Manager or Health Officer. 
 
Council Member Weiss said if they are going into deliberative session he would like 
the deliberative session to cover all matters, and following the deliberative session 
then it would be determined whether or not a field trip would be worthwhile.   
 
Mayor Hooper asked if he would like to defer making that decision.   
 
Council Members Hooper and Weiss replied yes. 
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Mayor Hooper asked the question if they wanted to make a field trip and there are 
some members who would like to.  However, they would like to have a deliberative 
opportunity, and then based on that opportunity to decide on whether or not they will 
make a field trip.  They may take the invitation to visit the site.  If they do they will 
make sure that all of the parties have an opportunity to join us at the site. There is also 
a motion they need to consider from Vermont Compost.  At this point she will 
adjourn this portion of the hearing.   
 
Mayor Hooper asked Attorney Stitzel what were the rules in terms of them talking to 
anyone about this until they have made a decision.  She presumes they should not 
have any conversations with any member of the public or the press. 
 
Attorney Stitzel said that is correct.   
 
Mr. LaRosa asked if he would have an opportunity to respond to the voluminous 
information provided by Vermont Compost immediately prior to the meeting.   
 
Mayor Hooper said because there was information that Mr. LaRosa has not had a 
chance to review he does have an opportunity to respond to it.  She would ask that he 
do it in writing so they can all share it equally. 
 
Mr. LaRosa said they would be glad to do that within the next seven calendar days. 
 
Attorney Richardson said at this point he would withdraw the second memorandum 
that is the summary of testimony simply because it was not required.  He asked the 
Board of Health not to consider that.  The second memorandum which is entitled “A 
Summary” is the one they are withdrawing.  That is the one they filed in anticipation 
of potential expanded testimony that did not come to fruition.  It is simply the first 
memoranda on procedural history and objections.   
 
Mr. LaRosa said they would have their response to the Board of Health by May 27th. 
 
Attorney Richardson asked that a copy be sent to his office. 
 
Attorney Stitzel said he would like to clarify why the Health Officer would not be 
allowed to participate.  The Health Officer under Vermont law is a member of the 
Board of Health and the Board of Health has many responsibilities, only one of which 
is the review of issuance of health orders.  Health orders are actually issued directly by 
either the City Council or a Select Board and not by the Board of Health.  In health 
order matters typically the Health Officer is requesting that the Council or the Select 
Board issue the health order, and in those cases the Council is exercising judgment 
independent of the judgment exercised by the Health Officer.  In other instances 
where the Council is acting purely as a Board of Health, such as the adoption of  
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ordinances under the health statute, the Health Officer is a member of the Board of 
Health and participates with the Council as a member.   
 
Mayor Hooper said this portion of the meeting is adjourned.  She appreciates 
everyone’s interest in this issue and hopes understanding of the very limited scope of 
what we are looking at, which is whether or not a health hazard exists today. 
 
The City Council entered into deliberative session as the Montpelier Board of Health. 
 
Transcribed by Joan Clack  

 
     Attest: __________________________________ 
        Charlotte L. Hoyt, City Clerk 
 



Montpelier Community Renewable Energy Project
Environmental Assessment Consultant

Fee Proposal
May 2010

Item 2.1	 Environmental Assessment

The professional fees presented below are based upon the City of Montpelier’s Request for Proposals, 
our proposed scope of work and our understanding of the project.  The fees are also based on several 
key assumptions as identified in the proposal, including:

The project will not result in any significant impacts and that no issues or concerns or significant 
opposition to the project are encountered warranting special studies or analysis.

DuBois & King (prime consultant; Environmental Assessment)............................................$68,518
Johnson Company (hazardous waste)....................................................................................$5,500
Liz Pritchett (historical).........................................................................................................$5,595
Resource Systems Group (air quality)....................................................................................$3,500
UVM CAP (archaeology)......................................................................................................$3,406
Irland Group (BioEconomic)................................................................................................$1,200

Total Environmental Assessment (total, NTE)................................................................ $87,719

Item 2.2	 Permit Process Management

As indicated in our technical proposal, DuBois & King and our project team is prepared to assist the 
City in completing permit applications for all the permits that may be required for this project.

However, the specific permitting services to be provided have not yet been fully defined.  To be 
responsive to the RFP, the D&K Team has outlined several key permitting services that should be 
provided by the consulting team, and the associated fees for these services are presented below:

General Coordination with the City regarding permits (D&K).............................................$5,000
Air Quality, Pre-application and dispersion modeling (RSG).................................................$8,000
Site Remediation – 248 support (Johnson Company)...........................................................$7,871
Traffic Impact Assessment (D&K).........................................................................................$4,114
Public Engagement................................................................................................................$4,000

Total Permitting Process Management (total, NTE)........................................................ $28,985 **

** D&K intends to coordinate with City officials during the development of the EA and quantify the 
specific permitting tasks that are appropriate for the consulting team to prepare as opposed to the City 
or others.

Montpelier Community Renewable Energy Project Environmental Assessment City of Montpelier, Vermont

©2010, DuBois & King, Inc.								        Page �















From: William Fraser
To: Beverlee Hill; Audra Brown
Subject: FW: street closures for July 3rd
Date: Tuesday, June 01, 2010 10:27:49 AM

FYI – for June 9th agenda
 
From: Suzanne Eikenberry [mailto:director@montpelieralive.org] 
Sent: Tuesday, June 01, 2010 10:25 AM
To: William Fraser; Jimmy Swift
Subject: street closures for July 3rd
 
Hi Bill,

We just realized that we had not gone through the City Council process yet for closing down
street for the July 3rd festivities.  We are looking for the same street closures as in the past,
with one change: State St in front of the State House we would like to close from 12:30pm-
10pm.  Since it is a Saturday this year, we are expanding activities.  When can we get on the
Council agenda to formally set this up?  Jimmy is meeting with police/fire, etc on June 10th.

Here is the full list of closures we are requesting:

·         State Street--between Governor Davis and Bailey Avenue:  Closed from
12:30pm until 10:00pm for vendors and parade.  Note: Access to Department
of Motor Vehicles will be re-routed through state parking lots.

·         Main Street between the Roundabout and State Street:  Closed from 6:00pm
until approximately 7:45pm for the Montpelier Mile Road Race followed by the
parade.  Note: No parking on State Street between 5:00-8:00pm.  Vehicles
remaining on street will be towed.

·         Langdon Street:  Closed from 3:00pm to 1:00am for McGillicuddy’s and
Langdon Street Café street parties.

·         60 State Street Parking Lot:  Closed from 3:00pm to 1:00am for Julio’s Cantina
street party.

·         The Meadow Area:  Closed from 4:30 to 6:00pm for parade staging area.  All
resident vehicles must be removed from the street.

·         Schools Street—between St. Paul and Main Streets:  Closed from 4:30 to
7:45pm for parade staging area.  All resident vehicles must be removed from
the street.

Thanks!
Suzanne
-- 
-- 
Suzanne Eikenberry  (formerly Suzanne Hechmer)
Executive Director
Montpelier Alive (aka Montpelier Downtown Community Association)
39 Main Street, Montpelier, VT 05602
Phone: 802-223-9604
www.MontpelierAlive.org

mailto:/O=MONTPELIER/OU=FIRST ADMINISTRATIVE GROUP/CN=RECIPIENTS/CN=WILLIAMFRASER
mailto:BHill@montpelier-vt.org
mailto:ABrown@montpelier-vt.org
http://www.montpelieralive.org/


Please consider the environment before printing this email.



GOALS DISCUSSION OUTLINE 

Department Head Issues –  

Police:  Training, Impact of State Cutes.  Need partnerships with other agencies.   Regional dispatching.   

Major upgrade of communications equipment. 

 

Public Works:  Road/Sidewalk Maintenance underfunded.   Need more preventive maintenance on 

roads.  Shared water/sewer.  Increased equipment funding.  Stormwater Utility. 

 

Planning & Development:  Completing and implementing Master Plan.  District Energy Plant and clean 

energy district.  58 Barre Street Building and Senior Center function.  Transit Center project. 

 

Fire Department:  Expensive vehicle replacements needed in near future.  Stable service demands.  

Training mandates.  Finding qualified/capable people. 

 

Administration:  Economic Development.  Water, particularly in Berlin.   Rail issues/Stone Cutters Way.  

Organizational issues now and in near future.   Flood prevention.  Maintaining services while holding line 

financially. 

 

 

 

 

 

 

 

 

 

 

 



MUST DO ITEMS FOR 2010-11 

Existing activities/obligations/commitments that will require significant staff and/or council time 

 

Budget 

Master Plan 

Reappraisal 

Flood Study 

Carr Lot/Transit Center 

58 Barre St/Senior Center 

Civic Center Tax issue 

District Heat 

Rail Issues 

Water Fund Deficit 

Election/Fire District # 1 

ADA Transition Plan & compliance 

 

 

 

 

 

 

 

 

 

 



INDIVIDUAL COUNCIL MEMBER PRIORITIES 

Transit Center – continue on present path of developing the project. 

Ordinance Committee – create a standing committee to review the city’s ordinance book.  Committee 

will make periodic recommendations for updates, edits, cleanup and amendments. 

Rec Department – make a decision about Rec Dept management.  If city is to assume management, 

create a transition plan. 

Senior Center/58 Barre St. – continue on present path.  Make decision on future use of 58 Barre St and if 

that doesn’t include Senior Center then find new location for that.  Consider potential uses/issues with 

55 Barre St, St. Michael’s School and, possibly, Main St. Middle School. 

Economic Development – meet with CVEDC about possible strategies to promote development in 

Montpelier. 

Tax Increment Financing District – actively pursue identifying and adopting a TIF district as an economic 

development tool. 

City Economics – can’t afford all, maintain awareness of fiscal constraints when making decisions. 

Housing – promote new/affordable housing.   Seek recommendations from Housing Task Force about 

actions the city can take to promote housing. 

Review of Committees/Commissions 

Regional Shared Services  

Street Lights 

Management Study 

Bike Path 

Water Contract with Hospital 

Charter Commission 

Local Options Taxes 

Water Pipes 
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City of Montpelier, Vermont 
Agreement for Professional Engineering Services 

with DuBois & King, Inc. 
for the 

Winooski River Flood Damage Risk Reduction Project 
 

THIS AGREEMENT is made this   day of   , 2010, by and 
between DuBois & King, Inc., a Vermont Corporation, with its principal place of business at 28 
North Main Street, P.O. Box 339, Randolph, Vermont 05060, hereafter referred to as the 
CONSULTANT and the City of Montpelier, VT with a principal place of business at the 
Montpelier City Hall, 39 Main Street, Montpelier, Vermont 05602-2950, hereinafter referred to as 
the CITY. 
 

WHEREAS, the CITY wishes to employ the CONSULTANT for the purpose of providing 
professional engineering services; and,  
 

WHEREAS, federal funds may participate in the cost of the services described in this 
AGREEMENT pursuant to the provisions of Title 23, United States Code; and 23 Code of 
Federal Regulations, which are incorporated herein by reference, and, 
 

WHEREAS, the CONSULTANT is ready, willing and able to perform the required 
services. 
 

NOW THEREFORE, in consideration of these premises and the mutual covenants 
herein set forth, it is agreed by the parties hereto as follows: 
 
I. SCOPE OF WORK 
 
The CONSULTANT agrees to provide and the CITY agrees to accept professional engineering 
services as set forth in the CONSULTANT’s Scope of Work June 7, 2010 Attachment A, 
Schedule of Fees, Attachment B, and the Consultant Contract Terms and Conditions, 
Attachment C, all of which are incorporated herein and made a part of this AGREEMENT. 
 
II. BEGINNING OF WORK AND TERMINATION 
 
This AGREEMENT shall be effective on June 3, 2010 and shall be completed on or before 
December 31, 2011, unless modified in writing by both parties. 

 
III. PROFESSIONAL FEES 
 
General.  The CITY agrees to pay the CONSULTANT and the CONSULTANT agrees to accept 
as full compensation for performance of all services and expenses encompassed under this 
AGREEMENT a lump sum fee for the scope of work tasks as identified in Attachment B, 
Schedule of Fees. 
 
IV. APPLICABLE LAW  
 
This Agreement shall be construed in accordance with the laws of the State of Vermont, U.S.A. 
If any provision in this Agreement is determined to be invalid by a court of competent jurisdiction, 
the remaining terms and conditions shall remain in full force and effect. 
 
V. RESOLUTION OF DISPUTES.  
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If a disagreement arises concerning a matter covered by this Agreement, CITY and 
CONSULTANT agree to promptly communicate with each other regarding the matter and to 
attempt to resolve the disagreement to their mutual benefit.  All attempts will be made to resolve 
the dispute without litigation, including first working with mediators that can be mutually agreed 
by both parties.  Should either party hereto, or any heir, personal representative, successor or 
assign of either party hereto, resort to litigation to enforce this Agreement, the party or parties 
prevailing in such litigation shall be entitled, in addition to such other relief as may be granted, to 
recover its or their reasonable attorneys' fees and costs in such litigation from the party or 
parties against whom enforcement was sought. 
 
VI. ENTIRE AGREEMENT  
 
This Agreement, together with any exhibits attached hereto, constitutes the entire Agreement 
between the parties. This Agreement supersedes any prior or contemporaneous oral or written 
communications, understandings or agreements related to the subject matter of this Agreement. 
 
VII. PAYMENT PROCEDURES 

 
Invoices shall be submitted monthly to the City of Montpelier, Manager’s Office, at 39 Main 
Street, Montpelier, Vermont 05602-2950. 
 

IN WITNESS WHEREOF, the parties hereto have caused this AGREEMENT to be 
executed as of the date and year first above written. 
 
 

      DUBOIS & KING, INC. 
 

      By:      
      Jeffrey W. Tucker, P.E., LEED AP 

 
 Title: President    

 
      Date:      

 
       
      CITY of MONTPELIER, VERMONT 

 
      By:      

                 William J. Fraser 
 

 Title:  City Manager    
 

Date:      
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Attachment A 
Scope of Work: 

 
City of Montpelier 

Washington County, Vermont 
 

Winooski River 
Flood Damage Risk Reduction Project 

 
DuBois & King, Inc.  

 
Introduction: 
 
The City of Montpelier, in conjunction with the U.S. Army Corps of Engineers, New York District 
(NAN) and the State of Vermont is advancing the Winooski River Flood Risk Management 
Reconnaissance Study that was completed in 1996 into the Feasibility Phase.  The Feasibility 
Phase work to be performed is identified in the Project Management Plan (PMP) dated October 
2009 for this project. 
 
The City of Montpelier has retained DuBois & King, Inc. (D&K) as the A/E to conduct the in-kind 
services as identified in the PMP and as detailed below. 
 
Scope of Work: 
 
As detailed in this scope of work, D&K will be responsible for various Structure Inventory and 
Value Survey tasks, Cultural and Environmental Analysis tasks, and Engineering tasks. 
 
D&K and will work closely with CRREL, NAN ENG, NAN EAB, the City of Montpelier, and the 
State of Vermont on all above listed tasks. 
 
General Submission Requirements Applicable to all Parts of this Contract: 
 
The following general requirements will apply as terms of the contract between the contractor 
and the City of Montpelier: 
 

• The contractor will provide copies of resulting documents and materials for review and 
approval prior to submittal to the NAN or release to other approved parties. NAN shall 
provide review comments within 14 calendar days, unless determined otherwise. 

 

• The contractor will make appropriate revisions to documents and materials in response 
to NAN comments and will submit final copies within 14 calendar days, unless 
determined otherwise during development of delivery order. 

 

• The contractor will attend coordination meetings and field visits.  If additional meetings 
are deemed necessary to ensure timely resolution of major issues and decision points, 
as well as to assist in presenting project information during public meetings then 
additional budget will be required. 

 

• The contractor will provide, on CDs/DVDs, copies of all computer generated data files.  
Materials are to be furnished to the appropriate NAN point of contact. 
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Structure Inventory and Structure Value Survey 
 
D&K will conduct the Structure Inventory and Structure Value Survey as outlined below: 
 

• A 2-person team will conduct the fieldwork and field inventory the structures with the 
locations identified below. 

 

• Initial preparation of the summary forms, including Inventory Sheet R4 and the 
Structure Inventory Guidelines spreadsheet. 

 

• Coordinate with City officials and request available depreciated building values of each 
structure.  Provide the city with the street addresses of the structures identified in the 
field. 

 

• Estimate the depreciated structure value of each structure following the procedures 
identified below. 

 

• Complete the Inventory Sheet R6 provided by the NAN for this project.  Submit all 
information to the City and Nan for review and comment. 

 

• Address comments and prepare a final Structures Inventory and Structures Value 
Survey. 

 
Structure Locations:  The structures to be inventoried are assumed to be located within the 
500-year floodplain as defined on the current FEMA mapping.  The limits of the survey will be 
within the study area as defined in the 1994 reconnaissance study, beginning at the Town of 
Middlesex / City of Montpelier border and extending upstream to the City limits on the main 
stream of the Winooski River and also to the City limits of the Stevens Branch.  The survey will 
also extend up the North Branch to the 500-year backwater limits of the main stem of the 
Winooski River.  D&K has assumed 264 residential structures and 288 non-residential 
structures.  D&K will utilize the same reaches as those identified in the 1994 reconnaissance 
study. 
 
Structure Value:  The structure value will be based on available depreciated building values 
provided by the City and the State of Vermont.  Structures that do not have assessed values 
will utilize RS Means or similar structure valuation methods/publications.  In addition, D&K will 
estimate the depreciated building value for six (6) typical residential structures and six (6) 
typical commercial structures using RS Means for the structures that value information is 
available.  This estimated value will be used to check the provided values and as an 
adjustment factor if required. 
 
D&K has assumed that the survey can be conducted from the street and that entrance onto 
private property is not required.  We have also assumed that entrance into the structures is not 
required.  This inventory will define the structures as to structure condition, type of construction, 
number of stories, first floor elevations, square footage, and various other features.  Other 
important structures such as outbuildings, landscaping, etc. will also be inventoried. Square 
footage of each structure may be estimated from existing mapping.  Ground elevations will be 
obtained from existing mapping, and the elevation of the main floor will be estimated using 
visual references in the field. When assumptions or estimations are made, a note will be placed 
with the data describing the assumptions made. 
 
D&K has assumed that all of the structures can be field inventoried within 10 working days, and 
that the structure values and completion of the survey is in addition to the field time. 
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Prior to initiating the Structure Inventory and Structure Value Survey, D&K will hold a 
conference call with NAN economist to ensure methods used and data collection format are 
acceptable, as all data will ultimately must be approved for use by NAN. An MFR will be 
prepared by D&K summarizing the conference call. 
 

Cultural and Environmental Resource Analysis 
 
Cultural Analysis 
 
D&K, using the sub-consulted professional services of Dr. Charles Knight at the University of 
Vermont Consulting Archaeology Program, will conduct the Phase I survey for the cultural 
resources investigations within the study area, as defined in the PMP.  This work will include an 
update of the Phase IA survey conducted during the reconnaissance study and conducting a 
Phase IB study in upland areas of the project where construction or earth disturbance would be 
anticipated.  The results of this work will be provided to the NAN for inclusion into the main 
Feasibility Report and NEPA documentation. 
 
D&K will also prepare the detailed scope of work, (including a testing plan where and how 
many test pits will be obtained), for conducting this work and will provide it to the NAN 
Environmental Branch for approval.  As with the1994 reconnaissance study conducted by D&K, 
approved consulting archaeologists will be in responsible charge of the Phase IB work and for 
the associated summary of the results. 
 
Coordination with the VTSHPO is the responsibility of the NAN.  D&K will not coordinate with 
the VTSHPO. 
 
Prior to initiating these Cultural Analysis tasks, D&K will will hold a conference call with NAN 
archaeologist to ensure methods used and data collection format are acceptable as all data will 
ultimately must be approved for use by NAN. An MFR will be prepared by D&K summarizing 
the conference call. 
 
Environmental Resource Analysis 
 
Wetland Delineation, Easter Pearl Mussel Survey, GIS Management and HTRW Assessment 
Report. 
 
D&K will conduct all wetland delineation and associated subtask work as described in the PMP.  
D&K’s Certified Wetland Scientist will be in responsible charge of all related work elements.  
D&K will also conduct the Eastern Pearl Mussel survey, and will provide the NAN with a final 
report on the survey results. 
 
D&K will conduct the Geographical Information Systems Management as described on page 37 
of the PMP.  D&K will utilize GIS software that is compatible with City and NAN software tools. 
 
D&K will conduct the Phase One HTRW Site Assessment and prepare the associated 
Assessment Report as described on page 37 of the PMP. 
 
Prior to initiating these Environmental Analysis tasks, D&K will hold a conference call with NAN 
biologist and HTRW specialist to ensure methods used and data collection format are 
acceptable, as all data will ultimately must be approved for use by NAN. An MFR will be 
prepared by D&K summarizing the conference call. 
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Design Engineering: 
 
D&K will be responsible for the development of engineering tasks as defined in the PMP and 
below. 
 
Prior to initiating these Design Engineering and Management tasks, D&K will hold a conference 
call with NAN ENG and CRREL to ensure methods used and data collection format are 
acceptable, as all data will ultimately be approved for use by NAN. An MFR will be prepared by 
D&K summarizing the conference call. 
 
Geotechnical and Survey 
 
Boring Plan: D&K will develop a subsurface exploration plan and coordinate with CRREL and 
NAN ENG.  The plan will include the number, locations, and depth of the borings and/or test 
pits in the probable location of the proposed alternative structure.  The type of equipment to be 
used and a means to access the site will be determined and listed in the subsurface 
exploration plan.  Rights-of-Entry will be the responsibility of the City. 
 
Conduct borings and lab testing: D&K will contract with a boring subcontractor to conduct 
the on-site borings.  D&K will coordinate this work, and will be on-site during the boring 
operations and will select recovered samples for laboratory testing.  Sampling will be 
continuous for the first ten (10) feet and may be intermittent thereafter as long as the soil is 
consistent.  Laboratory analysis is expected to include the following analyses, subject to 
revision at the time of the field investigation:  grain size distribution, moisture content, specific 
gravity, Atterburg Limits.  A budget allowance of $10,000 has been provided for testing by an 
approved COE laboratory. 
 
For the purposes of this scope of work, D&K has assumed that a total of four (4) borings will be 
required, and that this work can be completed over a 5-day maximum period for $2,000 per day 
of drilling costs.  The total depth of each boring is assumed to be 25-feet below ground surface 
(bgs), or to bedrock, whichever if shallower.  D&K has also assumed that bedrock, if 
encountered, will be cored 10-feet at each boring. 
  
Geotechnical Report: D&K will prepare and submit a geotechnical report to the City and NAN 
ENG that summarizes the work conducted, along with conclusions and recommendations.  All 
relevant field data and engineering computations will be included in the report.  The report will 
be submitted to the City and NAN ENG in draft form, and again in final form reflecting the 
comments received. 
 
Survey plan: D&K will prepare a survey work plan associated with the topographical and 
bathymetric survey.  D&K will coordinate with CRREL and NAN ENG regarding the limits of 
survey prior to initiating fieldwork, and will submit the survey plan summarize the survey plan, 
including limits of survey, features to be obtained, scale, etc for review and comment.  Rights-
of-Entry will be the responsibility of the City. 
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Field work: D&K will conduct a topographic survey at the location of the proposed alternative 
structure.  The extent will include the land on the right overbank where a bypass channel might 
be constructed as well as the likely route of site access.  D&K will establish horizontal and 
vertical control in the project area.  The control shall be tied to the North American Datum of 
1983 (NAD 83) and the North American Vertical Datum of 1988 (NAVD 88), transferred to the 
site via. GPS units.  Boundary or property survey or research is not included in this scope of 
work. 
 
Control points will be semi-permanent (rebar with cap) and set in a manner that they can be 
used for layout during construction.  The coordinates and elevation of each control point, 
together with its ties, will be shown on the survey base maps.  The density of the ground shots 
will support 1-foot contour intervals, as well as all significant breaks in grade or change in 
terrain. Elevations will be taken to the hundredth of a foot.  The work in the Winooski River is 
assumed to occur when the water level is low enough to allow for the safe entry of people. 
 
Basemaps: A basemap will be created from the topographic survey that includes the following 
information, as applicable:  buildings, bulkheads, bollards, guardrails, parking areas, sidewalks, 
fence lines, and foundations.  The final topographic maps will show the location of changes in 
pavement materials, pavement striping, trees greater than 6 inches diameter, wooded and 
landscaped areas, extent of ponded waters, streams, and ditches.  Each map will be 22” x 34”, 
provided with a legend, a north arrow, a graphic scale, and a coordinate grid at a spacing of 
100 feet. 
 
D&K will field locate exposed, or visible and accessible utilities, such as: 
 

• Water Lines - Locate valves, post indicators, and fire hydrants.  Provide elevations for top 
of valve boxes and indicate size of lines. 

 

• Sanitary Sewer Lines - Locate manholes and provide top of rim elevations.  Provide pipe 
invert elevations at manholes, pipe size, material, and direction of flow. 

 

• Storm Drainage - Locate manholes and other storm drainage structures such as culverts, 
headwalls, inlets, and cleanouts.  Provide elevations of tops of manholes and inlets.  
Indicate pipe sizes, pipe invert elevations, pipe materials and direction of flow. 

 

• Electrical - Locate power poles, vaults, manholes, meters, transformers, and substations.  
Provide elevations for top of vaults and manholes. 

 

• Gas and Liquid Fuels- Locate valves, meters, and gas line markers.  Provide elevations 
for top of valve boxes. 

 

• Telephone Communications and Data – Locate all poles, manholes, and boxes.  Provide 
elevations for top of manholes. 

 

• Street Lighting - Locate poles. 
 

• Heating - Locate steam lines, manholes and vaults.  Locate filler pipes of underground 
fuel tanks.  Provide elevations for tops of manholes and vaults. 

 

• Locate any fire alarm system boxes and telephone boxes. 
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All survey work will be provided under the supervision of a VT licensed land surveyor in 
accordance with the laws and administrative codes pertaining to land surveying.  All field 
surveys will be done in accordance with COE Survey Standards. 
  
D&K will provide interactive graphics and non-graphic files that are fully operational on a 
Pentium based computer system running Microstation software, version 7 or better and 
InRoads, version 8.04 or better within a Windows NT environment. 
 
D&K will provide complete geospatial data to include a spatial component, content information, 
and metadata.  This data shall be in compliance with EM 1110-1-1002 Survey Markers and 
Monumentation; EM 1110-1-1003 NAVSTAR Global Positioning System Survey; EM 1110-1-
1005 Topographic Surveying; EM 1110-1-2909 Geospatial Data and Systems; and Spatial 
Data Standards for Facilities, Infrastructure and Environment (SDSFIE); and A/E/C CADD 
Workspace.  The EM’s can be found at the website http://www.hnd.usace.army.mil.  SDSFIE 
and A/E/C WS can be found at the website http://tsc.wes.army.mil. 
 
Special Requirements:   
 

• There will be no cutting of trees, and brush cutting will be kept to a minimum. 
 

• Excessive marking with paint, flagging, etc. will be avoided. 
 

• D&K will comply with all applicable safety regulations of the current U.S. Army Corps of 
Engineers Safety and Health Requirements manual (EM 385-1-1) and acquaint 
themselves and their personnel with the safety and security requirements governing the 
area in which work is being done. 

 

• D&K will contact the local municipality, and public or private utility companies to obtain 
utility maps and information.  Water lines, sanitary sewers, storm drain lines, 
underground electric, underground communications, underground telephone, gas lines, 
liquid fuel lines and steam lines will be incorporated onto the base map drawings using 
provided information. 

 
Supplemental Field Survey and Mapping:  D&K will conduct a 1-day additional effort for field 
survey data collection to augment the data collected initially, if needed.  The additional survey 
data will be added to the base maps. 
 
Hydrology, Hydraulics and Civil Layout 
 
Hindcasting/Stage-frequency/Hydrologic analysis: Conduct a hydrologic analysis to 
determine peak open-water river discharges throughout the study area.  Estimates will be 
developed for the 2-year, 10-year, 50-year, 100-year and 500-year events.  Ice-affected river 
discharges and stages will be developed by CRREL. 
 
HEC-RAS Model: Prepare a HEC-RAS model of the Winooski River. The model will extend 
from the I-89 bridge at the downstream end to a location adequately upstream of the proposed 
alternative structure location to capture any potential backwater effects.  The model will be 
based on the FEMA model used to prepare the draft 2009 Flood Insurance Study. River and 
floodplain geometry will be augmented with field survey data collected previously. 
 
DynaRice Model: The DynaRice model will be developed by CRREL with river hydraulic input 
from D&K. 
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Alternative Formulation and Site Development:  Once existing conditions are reassessed 
and without project conditions established, the analysis shall proceed to a “with project 
conditions” assessment. Plan formulation techniques shall be employed to guide the 
development, screening and selection of opportunities for improvement to the recommended 
plan, in accord with local interests’ needs, while meeting planning objectives and within the 
constraints listed on page fifteen of the PMP. Formulation will seek to maintain the 
recommended plan’s purposes of flood risk management, while employing environmentally 
sound solutions whenever practical. Formulation will be a joint effort of NAN Planning, NAN 
Engineering, CRREL, the City and State, and D&K. 
 
Several possible non-structural and structural alternatives will be looked at including: 
 
Channel modifications - Because of the frequency of ice jams, modifications to the existing 
channel in the reach from Bailey Ave. to the Dog River were evaluated in the 1994 
Reconnaissance phase of the study. Results of HEC-2 analysis indicated that channel 
modification might reduce the ice jam probability, but the reduction was not great and there 
was a concern for potential disruption of stream habitat. The feasibility study will do a limited 
evaluation of this measure in light of new data and research on ice jam formation and the fact 
that the 2007 freeze up jam was differed from all other known ice jam’s that have historically 
occurred in the area. 
 
Ice retention Piers - Ice retention structures will be carried forward as measures for ice jam 
induced flood risk management. Dams, as ice retention structures, will not be considered for 
construction due to State regulations that prohibit the construction of new dams. However, as 
part of the feasibility phase, the effect of the existing dams on the ice regime may be 
investigated. 
 
Ice Deterioration Methods - Several mechanical and thermal ice deterioration techniques have 
been studied previously and show little promise for preventing ice formation and ice jams. 
However, since the 1994 Reconnaissance Study, new developments in ice deterioration 
techniques warrant a re-study of these possible measures. The feasibility study will include 
mechanical and thermal techniques as potential means of flood risk management. 
 
D&K will coordinate with CRREL and the City to determine the NED plan for recommendation, 
which will include determination of the appropriate location for the construction of the flood risk 
management alternatives. D&K will use results from HEC-RAS and DynaRice along with 
updated map and field reviews to select appropriate locations for the alternative(s). 
 
Analyze worst-case conditions, and identify preferred alternative: Assist CRREL and 
provide river hydraulic input regarding with-project ice jam profiles.  Review simulation results 
with CRREL and identify the need for possible flowage easements. 
 
Engineering Design Analysis Report: D&K will summarize the analyses and works 
conducted to date and prepare an Engineering Design Analysis Report.  The report will 
address detailed results of the alternative formulation.  Additional engineering elements 
included in the report are expected to include: 
 

• Compare the water surface elevations within the affected area with and without project. 
 

• Prepare combined stage-frequency curves for with and without project. 
 

• Prepare limits of flooding for with and without project. 
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• Evaluate upstream impacts for with and without project. 
 

• Identify necessary flowage easements for with project conditions. 
 
A draft report will be submitted to the City, NAN ENG and CRREL for review and comment.  
D&K will address appropriate comments and then issue a final report for use as an appendix to 
the Feasibility Study. 
 
Investigate existing utilities: D&K will investigate existing utilities in the vicinity of the 
preferred site of the recommended alternative.  D&K will evaluate damages and replacement 
costs along the developed areas. 
 
Infrastructure replacement: D&K will evaluate the existing infrastructure along the riverfront 
in the vicinity of the preferred alternative(s) site.  This will include an inventory of the existing 
infrastructure and the potential impact associated with the construction and maintenance of the 
recommended alternative. 
 
Inventory Flood Control Structures: D&K will review and update the inventory of existing 
flood protection measures.  This will be conducted through field inspection, discussion with City 
and State officials and review of appropriate prior studies and reports. 
 
Develop Design Alternatives:  D&K identify and evaluate viable alternatives for a 
comparative study.  The technical product will include engineering sketches; conceptual level 
costs, and associated technical text descriptions of the alternatives, including advantages and 
disadvantages of each plan.  A side-by-side summary evaluation matrix will be prepared. 
 
Alternative layout and quantities:  D&K will develop the design alternative chosen by the 
PDT for further consideration.  This will include appropriate calculations to optimize various 
features of the plan.  Inundation plans to illustrate the inundation boundaries of the proposed 
plan will be prepared.  The inundation map will also include warning times of impending 
inundation and also areas of access and egress and the potential for loss of life and property 
damage. 
 
Design of Selected Plan:  D&K will advance the design of the selected alternative to the 
Feasibility Level (approximate 30% plan level) of completion.  This work will include 
determination of the plan layout, typical cross sections and construction materials.  Real Estate 
maps illustrating required property acquisition for temporary and permanent easements 
required for construction and upstream flowage rights will also be included in the design plan 
set. 
 
O&M Tasks and Costs:  D&K will address the expectations of the non-federal sponsor 
regarding annual operations and maintenance responsibilities, including costs with anticipated 
O&M activities. 
 
H&H Appendix Report:  D&K will prepare the H&H Appendix report for this project.  D&K will 
coordinate with the City, NAN ENG and CRREL regarding the content and materials for this 
report.  The report will summarize the technical work conducted to date, including HEC-RAS, 
DynaRice, Hydrology, survey, geotechnical, alternatives, costs, and appropriate engineering 
drawings of alternatives and of the selected plan.  In addition, the Structural Engineering 
elements of the recommended alternative will be summarized and presented in a Structural 
Engineering Report, which will be a subset of the H&H Appendix. 
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Cost Engineering: 
 

Prior to initiating these Cost Engineering tasks, D&K will hold a conference call with NAN Cost 
Engineering to ensure methods used and data collection format are acceptable, as all data will 
ultimately be approved for use by NAN. An MFR will be prepared by D&K summarizing the 
conference call. 
 
Cost Engineering: D&K is responsible for the development of cost engineering for this project.  
As indicated in the PMP, D&K will: 
 

• Prepare Preliminary construction cost estimates to establish the National Economic 
Development (NED) plan.  Coordination will be required between D&K and NAN ENG.  
An M-II will be prepared to support the NED plan. 

 

• D&K will prepare annualized cost estimates for operations and maintenance in support 
of the NED. 

 

• All other cost estimates in support of the alternatives formulation briefing.  D&K will 
estimate alternative plan construction costs using estimated quantities, average unit 
process and summarized in a spreadsheet format. 

 

• Paper copies and digital files of the M-II based estimate, along with backups such as 
quantity computation / assumptions, cost source references, catalog cuts, labor rates, 
and any additional documents necessary to support the cost estimate, will be provided 
to the City and NAN EN. 

 
Project Cost Updates (as required): Any project cost updates will be prepared by the NAN 
ENG, with input from D&K. 
 

Review and Response to Comments: 
 

Review and Response to Comments: 
 
D&K will adhere to our QA/QC responsibilities for this project.  All deliverables will be checked, 
documented and back checked prior to each submission.  D&K will address all applicable 
review comments, prepare responses and document the revisions to the product.  We have 
assumed that Dr. Checks will be utilized as part of the project review and response process. 
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ATTACHMENT B 
Schedule of Fees: 

 
City of Montpelier 

Washington County, Vermont 
 

Winooski River 
Flood Damage Risk Reduction Project 

 
DuBois & King, Inc.  

 
Task:            Fees: 
 
Plan Formulation and Economics: 
 

• Structure Inventory and Structure Value Survey .............................................$27,540 
 
Cultural and Environmental Resource Analysis 
 

• Cultural Analysis ..............................................................................................$68,040 

• Environmental Studies – Wetlands & Rare Plant Survey................................$14,580 

• Environmental Studies – Eastern Pearl Mussel Survey....................................$7,290 

• GIS Management .............................................................................................$12,960 

• HTRW ..............................................................................................................$29,160 
 
Design Engineering and Management: 
 

• Geotechnical and Survey.................................................................................$59,130 

• Hydrology, Hydraulics and Civil Layout .........................................................$164,430 

• Cost Engineering .............................................................................................$56,700 

• Project Cost Updates .........................................................................................$9,720 

• Review and Response to Comments ..............................................................$16,200 

• Site Visits / study Coordination ..........................................................................$4,860 
 
Notes: 
 
1. The fees are only for DuBois & King, Inc. ()D&K)  The fees do not include any in-kind 

services provided directly by the City of Montpelier or any other entity other than the 
subcontracting allowances identified herein. 

 
2. The fees include a $10,000 allowance for drilling operations and a $10,000 allowance for soil 

testing.  Any costs exceeding the allowance will be invoiced for payment.  
 
3. The City will provide any required field and required equipment to assistance D&K with 

accessing any buried utilities, such as manholes, catch basins, etc.  The above fees do not 
include any costs for City assistance with utility locations. 

 
4. No costs for rights of entry are included.  The City will provide all required rights of entry at 

no cost to D&K. 

 



 
 

ATTACHMENT C 
Contract Terms and Conditions 

 
City of Montpelier 

Washington County, Vermont 
 

Winooski River 
Flood Damage Risk Reduction Project 

 
DuBois & King, Inc 

 
 
SERVICES OF OTHERS 
 
On occasion, project needs will require the specialized services of individual consultants or other 
companies to participate in a project.  When considered necessary, these firms or other consultants 
will be engaged with Client’s approval.  DuBois & King, Inc. expects that the Client will enter into an 
appropriate agreement with them and be directly responsible for all costs incurred by them.  For work 
performed under this agreement for the project, we will review their invoices and forward to you a 
recommendation for disposition of payment.  Services, which are subcontracted by DuBois & King, 
Inc., will be billed at direct cost plus 12% overhead and fee. 
 
ON-SITE SERVICES DURING PROJECT CONSTRUCTION 
 
Should our services be provided on the job site during project construction, it is understood that, in 
accordance with generally accepted construction practices, the contractor will be solely and 
completely responsible for working conditions on the job site, including safety of all persons and 
property during the performance of the work, and compliance with OSHA regulations, and that these 
requirements will apply continuously and not be limited to normal working hours.  Any monitoring of 
the contractor's performance conducted by our personnel is not intended to include review of the 
adequacy of the contractor's safety measures in, on or near the construction site.  It is further 
understood that field services provided by our personnel will not relieve the contractor of his 
responsibilities for performing the work in accordance with the plans and specifications. 
 
RIGHT-OF-ENTRY 
 
Unless otherwise agreed, Client / Owner will furnish right-of-entry on the land for us to make the 
planned studies, explorations, or investigations.  DuBois & King, Inc. will take reasonable precautions 
to minimize damage to the land from use of equipment, but have not included the cost for restoration 
of damage that may result from our operations in the Agreement fees.  If DuBois & King, Inc. is 
required to restore the land to its former condition, this will be accomplished and the cost will be 
added to the Agreement fee. 
 
SCHEDULE OF FEES 
 
DuBois & King, Inc., at its sole discretion, reserves the right to periodically modify the hourly billing 
rates as detailed in its published Schedule of Fees and Contract Conditions to more accurately reflect 
the cost of doing business, with or without notice.  Invoiced amounts will be based on the Schedule of 
Fees in effect at the time of invoicing. 
 
INVOICES 
 
Invoices may be submitted periodically and not less than monthly and are payable upon receipt.  
Interest of one and one-half percent (1-1/2%) per month will be payable on any amount not paid 
within fifteen (15) days.  Any attorney's fees or other costs incurred in collecting any delinquent 
amount shall be paid by the Client.  Upon request, documentation of reimbursable expenses included 
in the invoice will be provided in some format itemizing the amount in excess of $50.00.  DuBois & 
King, Inc., reserves the right to discontinue work on any account that is not paid on a current basis in 



accordance with these terms.  If reassignment of project personnel occurs due to non-payment on an 
account, project schedule and fees may be adversely impacted. 
 
TAXES 
 
State and Local Sales, Use and License taxes will be billed at cost.  Any taxes or fees, enacted by 
Local, State or Federal government subsequent to the date of this contract, and based on gross 
receipts or revenues, will be added to amounts due under this contract, in accordance with any such 
fees or taxes. 
 
OWNERSHIP OF DOCUMENTS 
 
All reports, field data and notes, laboratory test data, calculations, estimates, and other documents, 
which we prepare, as instruments of service, shall remain the property of DuBois & King, Inc.  DuBois 
& King, Inc. will retain all pertinent records relating to the services performed for a period of six years 
following the completion of our services, during which period the records will be made available to you 
at all reasonable times and for reasonable retrieval and reproduction costs. 
 
INSURANCE 
 
DuBois & King, Inc., is protected by Worker's Compensation Insurance (and/or Employer's Liability 
Insurance), and by Comprehensive General Liability Insurance for bodily injury and property damage. 
 We will furnish information and certificates upon written request.  We will not be responsible for any 
loss, damage or liability arising from your negligent acts, errors and omissions and those by your staff, 
consultants, contractors and agents or from those of any person for whose conduct we are not legally 
responsible. 
 
PROFESSIONAL LIABILITY 
 
The Client agrees to limit DuBois & King, Inc.'s liability to the Client arising from DuBois & King, Inc.'s 
negligent acts, errors, or omissions, such that the total liability of DuBois & King, Inc., to all those 
named shall not exceed $50,000 or the fee amount of the agreement whichever is greater.  In the 
event the Client is unwilling or unable to limit our liability to this amount, this limitation may be waived 
for additional fee consideration dependent on the limit of project liability insurance coverage desired. 
 
WARRANTY 
 
In performing our professional services, we will use that degree of care and skill ordinarily exercised, 
under similar circumstances by members of the profession practicing in the same or similar locality.  
This warranty is in lieu of all other warranties expressed or implied. 
 
COST ESTIMATES 
 
DuBois & King, Inc., has no control over the cost of labor and material, or over competitive bidding or 
market conditions, and therefore does not guarantee the accuracy of our project or construction cost 
estimates as compared to contractor bids or actual cost to the Client. 
 
LEGAL JURISDICTION 
 
The parties agree that this contract shall be governed by and construed in accordance with the laws 
of the State of Vermont in connection with all matters arising out of this contract.  The parties agree 
that the courts of the State of Vermont shall have exclusive jurisdiction over any legal proceeding 
arising out of this contract. 
 
HR6(06.10) 
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